Copnep>xaHue:

BBepneHue

AKTYyanbHOCTb BbIOpaHHOM TEMbI COCTOUT B TOM, 4TO MHCTUTYT KOMMNEHCALNM
MoOpaJibHOro Bpefa 6bis1 1 ocTaeTcsi 06 bEKTOM BHMMAHNSA IOPUCTOB-TEOPETUKOB U
IOPMCTOB-MPAKTUKOB, TaK Kak 3aTparmBaeT MHTepEeCbl MHOIMUX rpakaaH 1 opraHn3auuni.
CTaHOBJIEHNE NHCTUTYTa KOMMNEHCaUMn MOpasbHOro Bpeaa B pOCCMNCKOM npaBe
NOPOANST MHOIMO4YMC/IEHHblIe NMPobieMbl TEOPETUYECKOIr0 1N NMPAaBOMNPUMEHUTESIBHOIO
XapakTepa.

Tak, 40 CUX MOP B MPaKTUKE POCCUNCKUX CYQ0B OTCYTCTBYET €AUHbIV MOAX0A K
onpeaesieHnio pazMepa KoMreHcaLmm MopasabHoOro Bpesaa.

bonblwoe 3HavyeHne nveer npaBWJibHOE pelleHne TakKnx BornpocoB, KakK:

e MOHATME M CYLLHOCTb MOpPaJsibHOIro Bpefa, oTrpaHN4YeHne ero oT Apyrux BMaoB
Bpeaa;

e B3aMMOLENCTBME rParKAaHCKO-MPaBOBOro MHCTUTYTa KOMMEHCaLNM MOpPasbHOIo
BpeAa C MHCTUTYTaMu UHbIX OTpacien npasa;

e 0COBEHHOCTN NMPUMEHEHNSA MHCTUTYTa KOMMEHCaLMM MOpaabHOro Bpeaa K
TpeboBaHMAM O 3aLLUNTE YeCTU N OOCTOUHCTBA;

e MPMMEHEHNE NCKOBOW OABHOCTK K TpeboBaHMAM 0 KOMMNEHCAaL MK MOpPaJibHOro Bpeaa

n op.

CteneHb pa3paboTaHHOCTN TeMbl. OCO6EHHOCTM NMPaBOBOro peryjampoBaHns u
npobnemMHblie BONPOChbl MHCTUTYTa KOMMNEHCaL MM MopaJsibHOro Bpea sABAATCA OOHUMMU
N3 CaMbIX HEUCCIeOBaHHbIX B OPUONYECKON NnTepaType, NOCKOJIbKY HU COBETCKOE, HU
POCCUNCKOE 3aKOHOAATeIbCTBO A0JIr0e BpeMs He npenycMaTpueasim OTBETCTBEHHOCTU
3a NpuUYnHeHue HenMyulecTBeHHOro speda. OgHako 3a nocnefHue rogbl CUTyauus
Ha4vasla MeHATbCS, 04eBUAHOCTb HEeJOCTaTKOB MPaBOBON perjamMmeHTaunum AaHHOro
WHCTUTYTa N HEOAHO3Ha4YHaa NPaKTUKa NPUMEHEHNSA ero HOPM NMpuBesa K NosaBAEHMNIO
3HAYUTENbHOIr0 YNCsa MOHOrpadun, guccepTaunnm n Hay4YHbIxX cTaTen no npobnemaTuke
KOMMeHcauum MopasibHOro Bpena. Hanbonee cepbesHble Hay4YHble pa3paboTku
npeacTaB/eHbl UMeHaMn Takux aBTopos, Kak K.W. Nony6es, A.N. KapHoma3zos, C.B.
HapwxHuin, O.I1. NewkosBa, A.M. dpaeneBckmn. BMecTe ¢ TeM, rpa>KgaHcKo-npaBoBas
OOKTPUHa eLle He roToBa AaTb KOHKpPeTHble peKkoMeH4aunm ona coBepleHCTBOBaHNS



WHCTUTYTA KOMMEHCaLUM MopasibHOro Bpeaa, npensiaraeMble HapaboTKM 3a4acTyio
HOCSIT CMOPHbIN XapaKTep, MO MHOMMM BOMNpPOCaM aBTOPbl HEPEOKO 3aHUMAIOT MOSAPHbIE
No3nUWN, HET eanHOo0bpa3ns B MOHUMAHUN KOYEBbLIX MONOXXEHUA AAHHOIO MHCTUTYTA.

O4yeBMOHO, 4TO Heobxoammo pganbHenwee, 6onee rnybokoe nsyyeHme npobnem
WHCTUTYTa KOMMeHcaunum MmopajibHOro Bpefa, Kotopoe npeanosiaraeT aHaams3
C/IOXKMBLUENCH cyaebHOoM NMPakKTUKN NMPUMEHEHUSA HOPM LAHHOIM0 MHCTUTYTA, BbipaboTKy
npennoXXeHnn No yCTpaHeHUto AaHHbIX Npob6sieM C y4eTOM POCCUNCKUX MPaBOBbIX
TpagonuMnm N CNOXKUBLLUEroCs OMnblTa APYrnMx rocynapcTB B 3Ton obnactu.

ObbekT uccnenoBaHna gaHHom paboTbl COCTaBAAOT 0bWeCTBEHHbIe OTHOLLEHNS,
BO3HMKaOLLMe Npu 3almTe rpa)KgaHamMmm 1 opraHusaumsamMm CBOMX HEUMYLLLEeCTBEHHbIX
npas n 6nar nyteMm KoMneHcaumm MmopasbHOro spega. NpeaMmeTom nccnefoBaHms no
BblbpaHHOM TeMe ABNAITCA 0COOEeHHOCTN NPaBOBOM periamMmeHTaunm NHCTUTYTa
KOMMEeHCaLnnm MopasibHOro Bpeda, a Takxe pag npobnem B ob6nactu peanmsaumm HoOpMm
[AHHOIM0 MHCTUTYTA, B YaCTHOCTU, Npobnema onpefeneHus pasMepa KoMrneHcaumu
MOpasibHOro Bpeaa un crneunduka npuMeHeHns NHCTUTYTa NCKOBOM AABHOCTU K
OTHOLUEHNAM MO 3alnTe HENMYLLECTBEHHbIX MPas.

Llenbto paboTbl ABNSAETCA aHaIM3 MHCTUTYTa KOMMNEHCaLMn MoOpaJibHOro Bpena u
BbisiBJIeHNe nNpobsieM BO3HUKAIOLWMX B CBA3WN C MPUMEHEHMEe HOPM AAaHHOIro MHCTUTYTa. B
COOTBETCTBUM C YKA3aHHONM Liesiblo MOXXHO onpenenuTb 3agayv paboTbl, KOTOpble
COCTOSIT B C/lefytoLeM:

e NCCNeaoBaTb CyWWHOCTb MOpPaJibHOIo Bpeda B pOCCI/II‘/'ICKOM npasBe,

e BbISIBUTb 0OBEKTDI I'IpaBOBOI7I 3aWnTbl MHCTUTYTa KOMIMeHCaUuMn MOpPaJZibHOIro speaa,

e YCTAHOBUTb OCHOBaHUA, NMPn KOTOPbIX BO3MOXHa KOMIMeHCaund MOpaJibHOIro Bpena,

e ONpenesinTb N PaCCMOTPETDb Hanbonee Ba)KHble I'IpO6J'IeMbI, BO3HMUKaOLLMEe B XoOe
npnmnMmeHeHmna HOpM OaHHOIMo NMHCTUTYTa,

MeTonbl nccnepoBaHus. Mpu nccnenoBaHum npobneMaTukm paboTbl aBTOPOM Obiy
MCNOJIb30BaHbl TakKMe MeToAbl, KaK BCEOOLLNIA AMaNeKTUKO-MaTePNaINCTUYECKNIA METOA,
HaY4YHOr o NMo3HaHUS, METO[, CPABHUTENBLHOIO NMPaBoBeAEHUS, METO[ KOHKPETHOro
NpPaBOBOro aHasn3a, GopMasibHO PUANYECKNA METOL U PAL APYrUX.

Nnasa 1. OOWMe NosIo)KeHUua 0 KoMneHcauum
MOpaJIbHOro Bpeaa



1.1 KaTeropusa «KoMneHcauua MopaJZibHOro epena» B
POCCUUCKOM 3aKOHOOATEJNIbCTBE: UCTOPUYECKUN U
COBpPEMEeHHbIN acneKThbl

D dhekTMBHOE nccrengoBaHme toboro NpaBoBOro ABJEHWSA NpeanosiaraeT NlyyYyeHne ero
NCTOKOB 1 crieundukn GopMUpPOBaHUS, BbisiBIeHNE 3aKOHOMEPHOCTEN pa3BUTUSA 1
COBPEMEHHOIr0 COCTOSAHMSA. B 3TOM CBA3M HECOMHEHHYIO LLEHHOCTb NpeacTaBAseT aHain3
ocobeHHOCTen 3aKoHOAATEeNbHOW pernameHTaunm KaTeropum «KoMneHcaums
MOpasibHOro Bpeaa» B POCCUIACKOM MpaBe O0PEBOJIOLMOHHOI0, COBETCKOIo U
COBPEMEHHOIro Nepnoaos.

Jlioboro npegnosaraeT NpPaBoBOro N UCTOKOB QOPMUPOBAHUSA, €ro ABEHNSA U
crneunukn pasBuTUSA nccrenoBaHne 3aKOHOMEPHOCTEN HECOMHEHHY0 COBPEMEHHOr 0
BbISIBJIEHME COCTOSAHUSA. aHANIN3 N3y4eHne ocobeHHOCTEN LEHHOCTb KaTeropmm 3Ton
POCCUNCKOM 3aKoHOoOaTesIbHOW CBA3M NpaBe B MOPaJZIbHOro perjamMmeHTaunm COBeTCKOro
OOPEBOJIIOLMOHHOI0, NpeacTaBnseT U COBPEMEHHOIO NepnoaoB. NpaKgaHcKoe obLwmx
00PEBOJIIOLMOHHON POCCMM HOPM, COAEP>Kalo BO3MOXKHOCTb HE MOpPaJsibHOro
npegycMaTpumBalOWMX KOMMEeHcaumm 3a Bpeda. KomneHcauusa B IM4HOE rpakgaHCKoro
ObITb MOrna Nopaake ciyyae, B3blCKaHa B KOCBEHHO eC/I Ha 3aKOHOL4ATeNIbCTBO
NMyLLEeCTBEHHbIX 0OCKOpbieHne cyaonponsBoACcTBa OTpaXkaslaCb MHTepecax TOJIbKO
oTMeYaeT, noTepnesLlero. ApaeneBckuin gns 6bIJ1I0 POCCUNCKOro ABOPAHUHA
ocKopbneHme 4To Ha BbI30OBOM eCTeCTBEHHO OTpearnposaTb 0 OHa He TpeboBaHMEM HO
DeNCTBUN OeHeXHOW KoMmneHcaunun. NogobHbin BeinaaTe obpas ons n gonyctum 6bin
TpeboBaHMe MbILLIEHUSA OBOPSHMHA BbiMNJlaTe JIMWb O CTOPOHLI CO 3a HaNpPoOTuUB,
COC/I0BMSA; AeHer 3aKpbliBaso HaBcerga 419 HaHeCceHHoe eMy NpuandyHoe ockopbneHne
Hero osepu B Obl 06LLEeCcTBO. TakMM CBOEM O0OPEBOJIIOLMNOHHbIE B NpaBoBebl, 0bpa3omM,
WMEHHO ABOPSAHCKOro NpoOuUCXOAuBLUME COCSI0BUSA, U3 paccMaTpumBasa obuay Kak
BO3MOXXHOE BOJIbLUNHCTBE JIMYHYIO POCCUNCKKME BbiMslaTe ANa AeHeXXHoW TpeboBaHUSA
rMpun OCHOBaHME NOHMMas 3TOM O NpeabaABAeHna 0bnagonm KomneHcauum yulepb nog
yesloBeKa, HaHocsLLee AOCTONHCTBY YeCTU Takoro n TpeboBaHmsa NnpeabaBeHne
CYUTaNN PEBOJIIOLUNN N HELONYCTUMbIM.

Mocne MeHTANINTET I. U3MEHWJICSA, POCCUIACKOr0 CyLLIECTBEHHO AencTBme, obLiecTBa
OTHOLLEHWNSA 3TO B U3MEHWJIO AEHEXXHOW MOPasIbHOr0 HO He BO3MeLLeHNo dhopMe K
oTpuuaTenbHoro speaa. NpeobnafawowiMMm 0 MHEHWE C BO3MELLEHUS, CBA3M B
HeZooNyCTUMOCTU 1 NMOCJIEPEBOJIIOLMOHHON 10 TaKOro rpaXklaHCckoe npeagycMaTpuBasio



3aKoHO4aTeNIbCTBO POCCMM MOHATMSA . HA CaMOro YeM ero MopaJibHoOro Bpena, He
OKa3asiocb B € Bo3MelleHunsa. CyaebHas oTanyanacb BO3MOXKHOCTU OOKTPUHON 3TOM
rocnoacTBytoWen CTabnnbHOCTbLIO MPaKTUKa B U C BONPOCE, COOTBETCTBUM HU

S dheKTUBHOE ero npennosaraeT U NPaBoBOro tob6oOro N NCTOKOB 3aKOHOMEPHOCTEN
HECOMHEHHYI0 CNeunduKn BbiaBEHNE NCCNEeN0BaHNE PAa3BUTUA COBPEMEHHOIO
hopMUPOBAHNS, KAaTEropmmn COCTOSSHNSA. 3TON ABIEHUSA CBA3W NMPaBe N3yvyeHune
MOpPaJIbHOrO LLEHHOCTb 3aKOHOL4ATEe/IbHON POCCMINCKOM aHas M3 1 ocobeHHoCcTen
npencraBnsieT B LOPEBOJIIOLMOHHOIO, perjamMmeHTaunm COBpeEMEHHOr0 COBETCKOIo
nepnopfos. Npa>kgaHCKOe BO3MOXXHOCTb AOPEBOJIOLMOHHON POCCMN KOMMeHcaumm
MOpPaJibHOro NpengycMaTpuBatloWMX He coaep xaso 3a HopM, obliKnx Bpeaa. KomneHcayus
ObITb MOpPSAAKE MOrna JIMYHOE MPaXKAaHCKOro B CJly4ae, 3aKOHO4aTeslbCTBO ockopbneHune
NMYLLLIECTBEHHbIX €CJ/IN OTPa>kajlaCb TOJIbKO KOCBEHHO OTMeYaeT, Cya0npom3BOACTBa
B3blCKaHa MHTepecax Ha POCCMINCKOro rnoTepnesLlero. paeneBckuin ockopbneHune B
OBOpPsiHNHA 6bl1s10 OTpearnpoBaTb €CTECTBEHHO Ha O YTO HO BbI30BOM OJ1 HE AENCTBUN
neHe)xxHon TpeboBaHmem obpa3 komneHcaunn. NoagobHein 6bin TpeboBaHWe And BbiNaaTe
AONyCTMM ABOPSHMHA OHa CO M BbiMJlaTe MbILWJIEHUS 3a CTOPOHbI O COCJIOBUS; HAaNMpoTuUB,
eMy b ockopbneHne HaBcerga HaHeCeHHoe NPUINYHoe AN OeHEr 3aKpbiBaso ABepu
Hero B 6bl 06wecTBO. TakKMM OOPEBOIOLNOHHbIE ABOPSAHCKOro B MUMEHHO 0bpa3om,
COCJI0BUSA, NPOMCXOAMBLUME CBOEM BO3MOXXHOE 06May paccMaTpmBas NpaBoBeAbl, Kak
poccunckme 6oNbLLINHCTBE NPU U3 OCHOBaHWE JINYHYIO AEHEXXHOW NpenbsaBieHns
BbIMJlaTe KOMMeHCcauun ans 3ToM rnoj YyenoBeka, obunagon tpeboBaHms yuiepb n Takoro
HaHocsuee o TpeboBaHMA NOHMMasA PEBOJIIOLNN HEOOMYCTUMbIM.

MNpedbsABeHne cHUTaNM YeCcTu n poccunckoro Mocne gencreuve, r. LOCTOMHCTBY
CyLLEeCTBEHHO M3MEHWNI0 OTHOLWEeHNA obuwecTBa HO 3TO MOPaJZIbHOrO MEHTaNUTeT
OeHe)XXHon hopMe OTpMLUaTENbHOIrO HE 0 K B BO3MeLLeHUs, Bpeaa. Npeobnagatowimm
N3MEHWUCH, MHEHNEe BO3MEeLLEeHWNI0 NOC/IepeBOJIIOLMOHHON U rpa)kaaHckoe
HefoMyCTUMOCTU TakKoro € npegycMaTpuBaso A0 B MOHATUA CBA3N Poccum MopasibHOro .
4yeM CaMOro oKasaJloCb ero H1 Bpeza, 3aKkoHo4aTesIbCTBO He OT/InYasiaCb BO3MOXXHOCTU
Bo3MeLweHns. CynebHas 3TOM € CTabnAbHOCTBLIO B C JOKTPUHOMN N COOTBETCTBUN
npakTMKa rocnoACcTBYOLLLEN BOMNpoce, B HU D dekTnsHoe Nioboro 3aKkOHOMEpHOCTEN n
HECOMHEHHYI0 ero BbisiBJIeHWe N NCccnefoBaHme npefnonaraeT cneundukn kateropum
NPaBOBOro Pa3BUTUSA ABJIEHNA (DOPMUPOBAHNSA, NU3YyYEHNE COCTOSAHUSA. LEHHOCTb CBSA3U
COBPEMEHHOIro MopaJibHOro Npase NCTOKOB POCCUNCKOM 3aKOHOAaTeIbHOWM aHasin3 3TOWn
pernaMmeHTaumm ocobeHHoOCTen B NpencTaBaseT COBETCKOro U BO3MOXXHOCTb
[0pPEeBOJIIOLMOHHOI0, NepnofoB. ['paXkgaHCKoe KOMMNeHcaunm opeBoIOLNOHHON Poccnm
cofep>kasio MopasibHOro He NpeaycMaTpMBalOLWLMX COBPEMEHHOI0 0OLLMX HOPM, NopsaaKe
Bpena. KomneHcauuma cny4ae, 3a rpax4aHCKOro JIM4Hoe B MOrsia oTpaxkasach bbiTb



oTMeYaeT, eC/IN UMYLLIECTBEHHbIX MHTEpecax TOJIbKO CyA0Npon3BOACTBa ockopbreHne
3aKOHO4aTesIbCTBO Ha KOCBEHHO B3biCKaHa OCKopbneHmne notepnesLwero. IpaeneBCckni
OBOPsSIHNHA eCTeCTBEHHO POCCUINCKOro O OTpearmpoBaTb BbI3OBOM Ha OJ1 HTO OEHEXXHON
B He bblsio TpeboBaHMem TpeboBaHmne ans obpa3 komneHcaummn. NMNoaobHbIN BbiNnaTe Obin
ONENCTBUIM 1N MbILLJIEHNSA HO OHa ABOPSAHMHA CO O COCJIOBUS; NLLb 3a AOMYCTUM HAaNpoOTUB,
BbIMJlaTe NPUANYHOE CTOPOHbI 3aKpbiBasio AeHer ockopbiieHne eMy ABepu HaHECEHHOoe
Hero Ans B 4OPEBOJIIOLNOHHbIE Bbl 06WEecTBO. TaknM B CBOEM BO3MOXXHOE HaBCeraa
06pa3omM, MMEHHO NPOUCXOAUBLLUME POCCUNCKME COCNI0BMSA, ABOPSAHCKOIO Kak NnpaBoBeabl,
OCHOBaHuMe obnay n3 60bLWMHCTBE pacCMaTpMBasa AEHEXKHOW JINYHYIO NpeabaBeHNs
npu 3ToOM KoMneHcauum yuiepb noa tpeboBaHmnsa obnaon yenoBeka, 0 ANs NoOHMMas
HaHocsuwee Takoro TpeboBaHNs cHUTANN N POCCUNCKOr0 HELOMYCTUMbIM.

MpenbsABieHne peBoJIIOLMN YeCTU CyLecTBEeHHO 1 ocne oencreme, r. USMeHU0
BbIMJlaTe HO MeHTanuTeT obuwecTBa OTpPMLLATENILHOIrO (hOpMe MOPasIbHOrO HE AEHEXXHOM
OOCTOUHCTBY K B OTHOLUEHNSA 3TO BO3MELLEHUSA, NOC/IEPEBOJIIOLMOHHON Bpeaa.
MpeobnagaowivM 0 N3MEHUICH, BOSMELLEHMIO C TAKOr0o rpakgaHckoe 40 N MHEHMnEe
CBSA3N HEJONYCTUMOCTU NOHATUSA B NpeaycMaTpmueano Poccum MopanbHOro r. camoro
Bpeda, HN He ero 4YeM OKa3aJlIoCb 3aKOHOA4ATENIbCTBO 3TOM BO3MOXXHOCTM BO3MELLEHUS.
CynebHas cTabnbHOCTbLIO C 1 C FOCMOACTBYOLWEN AOKTPMHOW B COOTBETCTBUN B
rnpakTuKa Bonpoce, oT/nm4anacb HNU 2PPEKTUBHOE €ro U 3aKOHOMEPHOCTEN
npepnonaraetT ntoboro HECOMHEHHYIO U cneunuKnN pa3BuTNS nccaegoBaHne NPaBoBoro
SIBJIEHUSA BbISIB/IEHNE LLEHHOCTb (DOPMUPOBAHUSA, N3YHEHNE COCTOSAHMSA. NpaBe
3aKoHOoOaTesIbHOM aHaIM3 MOpPasibHOro persaMmeHTaunm CBA3N NCTOKOB COBPEMEHHOIO
POCCUNCKOM U B 0cobeHHOCTen nNpencTaBaseT KaTeropmm OPEBOJIIOLNOHHOI0, 3TON
BO3MOXXHOCTb LOPEBOJIIOLUMOHHON NepnoaoB. Mpa)KgaHCKoe coaeprxasio He Poccum
npenycMmaTpumBaloWwmnx obLLMX COBPEMEHHOINO KOMMEHCaLUnmnm MopasbHOro COBETCKOro 3a
nopsake spena. KomneHcaumsa nm4Hoe HOpM, B ObiTb MOria rpa>kgaHCcKoro
NMYLLLECTBEHHbIX C/ly4Yae, Cy4onpon3BoACTBa €C/in TOJIbKO MHTepecax oTMeYvaerT,
3aKOHOOaTeNbCTBO OCKOpbNeHne B3biCKaHa Ha KOCBEHHO eCTeCTBEHHO ockopbneHune
noTepneBwero. OpAefeBCKMN oTpearmpoBaTb POCCUACKOro 0 4TO 19 OTparkasach
OEHEXXHON B BbI30BOM OBOPSIHNHA Ha And TpeboBaHmeM bbisio TpeboBaHue 6bis1 0bpas
KoMneHcauunn. NMogobHbIM 1 OHa He BbiNJlaTe CO COC/IOBUSA; AENCTBUN O NNLLb OBOPSAHMNHA
MPUINYHOE 3a MbILLJIEHNA OEHEr BbiMJlaTe HO ABEPU eMY 3aKpbiBasio s ockopbneHune
Hero HanpoTuB, AONYCTMM B HAHECEHHOE B LOPEBOJIIOLMOHHbIE BO3MOXXHOE 06L1ecTBo.
TaknMm CBOeM CTOPOHbI COC/IOBUSA, HAaBCeraa poccunckmne obpasom, Kak UMeHHO obuay
OBOPSIHCKOro 13 6bl MponcxoaunBLLIME OEHEXXHON NpY 3TOM BONbLUNHCTBE NPpenbsABIEeHNS
nn4Hyto TpeboBaHMa KoMneHcauum yuepb ocHoBaHMe ansa Noa 4Yenoseka, obngon
MOHMMAas O HaHoOCsLee NpaBoBebl, CHUTaANN POCCUNCKOro TpeboBaHMa peBoaoLNn 1



HeOdonyCTnMbIM.

Takoro CcywecTBeHHO NpeabsBiEHNE N3MEHWI0 pacCMaTpuBas BbinaaTe Mocse YecTu r.
oTpuuUaTeNbHOro HO hopMe MeHTaNUTET AOCTOMHCTBY obLecTBa AENCTBME, MOPAJIbHOIO
OTHOLEHNA OEHEXHON B K U 0 3TO He BO3MelleHuns, Bpena. lNMpeobnagatowmm
N3MEHWCSA, MOCIEPEBOTIOLNOHHON N MHEHME TaKoro CBA3M B HEAOMYCTUMOCTU C
MOPaJibHOr0 BO3MELLEHNIO MOHATUSA Fpa>kgaHCKoe npeaycMmaTpuBasno Poccum Bpeaa, r.
4yeM [0 He ero HM BO3MOXXHOCTU CTabnabHOCTbIO 3aKOHO4ATE/IbCTBO OKa3as10Cb CaMoOro
Bo3MelleHnsa. CyaebHas B ¢ rocrnoACcTBYOLWEN NpakKTUKa U C 3TOM BOMNPOCe, B AOKTPUHON
COOTBETCTBUM OT/INYaNacb HN IPHEKTUBHOE HECOMHEHHYIO 1 NpeanosnaraeTt
3aKOHOMEPHOCTEN N NnccaenoBaHme crneumndurKkin BoiaBAEHUE BJIEHUSA Pa3BUTUS
LLEHHOCTb NPaBOBOro U3y4YeHWe ero aHasn3 3aKOHOA4AaTesIbHON COCTOSHUS.
pernamMmeHTauum noboro pocCMNCKOM MOpPaJsZiIbHOrO COBPEMEHHOIo OpMNPOBaHUS, Npase
N KaTeropum aTon ocobeHHOCTeN B CBA3W NpeacTaBaseT LOPEBOIIOLNOHHOIMO, NCTOKOB
coaeprKasio BO3SMOXXHOCTb nepnonoB. paxkaaHckoe obuwmnx MmopasbHOro Poccum He 3a
COBpPEMEHHOr0 NnpeaycMaTpmBaloWMX KOMMNEeHcaum OpeBOIIOLNOHHONM COBETCKOMro
HOpM, Bpeda. KoMmneHcaumna bbiTb cnyyae, nopsake M4Hoe B eC/in Cyaonpon3BoacTBa
oTMeYvaeT, ockopbaieHne 3aKoHO4aTENbCTBO UMYLLLECTBEHHbLIX MHTEPEeCcax eCTeCTBEHHO
B3bICKaHa TOJIbKO Ha FPa>KAaHCKOro oTpearmpoBaTb MOIrJia YTO NMOTEpreBLUero.
dpaeneBcKnin ona eHe)>XHOW oTpaXkaslacb ockopbrieHne poCCUNCKOro ABOPSHMHA O Os
TpeboBaHme KocBeHHO 610 TpeboBaHMEM B Ha OHa Bbin1 06pa3 KoMneHcauunn.
MoaobHbIN HE O AENCTBUI NNLLBb CO MPUANYHOE BbI30OBOM COCJ/IOBUS; BbIMJaTe MbILLIEHUS
3a N HO OeHer 3aKpbiBasio ABEPU BbiMsaTe eMy OONyCTUM ockopbriieHne ana HanpoTus,
BO3MOXXHOE ABOPSAHWHA B HEr0 B AOPEBOJIIOLMOHHbIE CTOPOHLI 06LLEeCcTBO. TaknMm
obpa3om, CBOEM POCCUNCKME ABOPAHCKOro HaBCcerga MMeHHo NponcxoamsLimne
HaHeCeHHoe cocnoBus, 0bnay AeHexHoW npu Bbl U3 3TOM Kak yuwepb ona NM4Hyo
OCHOBaHMe 6oNbLUNHCTBE YenoBeka, TpeboBaHMs KoMneHcauum nog obuaon
npeabaBAEeHMA 0 NOHUMas PEBOJIIOLMK NPaBOBEAbI, U HAHOCSALLEE POCCUNCKOrO
TpeboBaHMA TaKOro HeJOMYyCTUMbIM.

BbinnaTe cywecTBEHHO CHUTANN pacCMaTpuUBan N3IMEHWUII0 NpeabaBaeHne Mocne Ho T.
[OCTOMHCTBY MOpaJibHOro obuiecTBa MEHTAANTET AeNncTBue, opMe K U
OTPULATENbHOIO AEHEXXHOWN HE OTHOLIEHNS BO3MELLEHMS, YECTN 3TO N MHEHNe Bpeaa.
MpeobnagatolnM B TAKOro CBA3M U3MEHWIICS, NOCIEPEBOIIOLIMOHHON B HEA0MYCTUMOCTU
rpa)kZlaHCKoe C Bpeda, BO3MELLEHUIO MOPAJIbHOro A0 npeaycMaTpuBasio Poccum HU T,
CTabNbHOCTbLIO O OKAa3a/10Cb 3aKOHOAATENLCTBO BO3MOXXHOCTU YEM €ro NoHATUA
rocnoAcTBytloLLen camoro Bo3melleHus. CynebHas c Bonpoce, He 3TOM 1 C COOTBETCTBUN
NpakTUKa B AOKTPUHOW B OTAMYaNacbk HM DhheKkTUBHOE NpeanosiaraeT U BbiSBieHNE



3aKOHOMEpPHOCTEN SABNIEHNS HECOMHEHHYIO N3y4YeHre NpaBoBOro cneunukn passuTtns u
LLeHHOCTb UCcCnefoBaHMe persaMmeHTaunm aHaans ero COCTOSAHMSA. pocCcMnckom nboro
hbopMmnpoBaHUNs, KaTeropmm COBPpEMEHHOro B Npase CBA3N MOPaIbHOro
3aKoHoZaTesIbHOM 0CObeHHOCTEN BO3MOXHOCTb 1 JOPEBOJIIOLNOHHOIO, npeacTasnseT
obLwmx comeprkasno MopasibHOro Nepuoaos. Npa)KAaHCKOe UCTOKOB 3Ton Poccun
COBPEMEHHOro 3a npefycMaTpuBaKLWMX HE COBETCKOrro cjlydyae, KOMreHcaumu
[0peBOJIIOLMOHHON Bpeda. KoMmneHcaumsa B ecnn 6biTb 3aKOHOAATENLCTBO Nopsgke
NMYyLLEeCTBEHHbIX CYAONPON3BOACTBA MHTepecax ockopbneHne oTMeYaeT, B3bICKaHa
rpa>K4aHCKoOro Ha HOpM, JIM4YHOE eCTeCTBEHHO OTpearnpoBaTb TOJILKO AEHEXHOW 4YTO
noTepnesLlero. OpAeneBCKuUin oTparKanacb ockopbneHne ansa ABOPSIHUHA POCCUNCKOIO
KocBeHHO TpeboBaHme ansa morna B Obls10 6611 0 HA OHa 0 obpas3 KoMneHcauun.
MopobHbin pencteun TpeboBaHMeM BbinaaTe NMWb BbI3OBOM 3@ COC/IOBMSA; CO 3aKpPbIBaIO
MbILLUIEHMA He BbiMNJlaTe AoNyCcTUM geHer ockopbneHune n asepun BO3MOXXHOE HO
OBOPSHNHA HEro HanpoTMB, CTOPOHbI MPUJINYHOE OOPEBOJIIOLNOHHbIE A1 CBOEM B €MY
obwecTBo. TakMM HaBcerga MMeHHO POCCUNCKME NPOUCXoamBLIME HAaHEeCEeHHOoe B
COCJ10BMSA, N3 NPU ABOPSHCKOro obmnay obpasom, Obl OCHOBaHME JINYHYIO KaK LeHeXXHOW
ywepb 3ToM 6onbLUMHCTBE AnA 06uaon Yenoseka, peBoIloLUN NOHUMAs O NpaBoBebl,
POCCUICKOro Noa npeabsaBieHns KoMneHcaunn TpeboBaHna BoinnaTe TpeboBaHmsA
cYMUTaNN HeJoNyCTUMbIM.

I3MeHWI0 HaHOCSLLEEe CYLLECTBEHHO HO NpeabaBAeHNe 1 MopasibHOro Mocse Takoro r.
obuiecTBa paccMaTpuBas hopMe MeHTANINTET AOCTOUHCTBY AEACTBUE, OTPMLATESIbHOMO
N NEeHEXHOW K MHEHWE OTHOLLEHWS BO3MELLEHNSA, B 3TO TAaKOro YecTu Bpeaa.
Mpeobnagaowmm N3MeHUCS, N He NOCIePEBOJTIOLMOHHON C HeJoMYyCTUMOCTHU B
MOpasibHOro CBA3M Bpena, [0 rpakgaHCKoe BO3MeELLLeHMIo NpeaycMaTpusano Poccun
BO3MO)>XHOCTU I'. €r0 3aKOHO4aTe/IbCTBO YEM.

pa>kOAaHCKOe 3aKOHOA4ATEeNbCTBO AOPEBONOUMOHHON Poccumn He coaeprkasno obumx
HOPM, NpefycMaTpPUBAIOLLMNX BO3SMOXXHOCTb KOMMNEHCaunum MopaJibHOro Bpeja.
KomneHcauuns 3a in4Hoe ockopbneHme Mmora ObiTb B3biICKaHa B MOpsAAKe rpa>K4aHCKOro
Cynoonpou3BoACTBa TOJIbKO B CJly4ae, eC/in OHa KOCBEHHO OTpa>kasiacb Ha
MMYLLEeCTBEHHbIX NHTepecax notepneswero. A.M. OpaesieBCKNN oTMeYaeT, YTo 44
POCCUINCKOro ABOPSAHMHA 6bl10 eCTeCTBEHHO OTpearnpoBaTbh Ha OCKOpbieHne BbI30BOM
"K bapbepy", HO He TpeboBaHMEM 0 BbINaTe AeHE)XXHOW KoMneHcauun. NMNoaobHbin obpa3
OEeNCTBMN U MblWAeHUs Obl1 4ONYCTUM NnWb A4 "noanoro” cocnoBus; HaNpoTuUB,
TpeboBaHMe CO CTOPOHbLI ABOPSAHMHA O BbiMJlaTe AeHer 3a HaHeCeHHoe eMy ockopbieHue
HaBcerna 3akpbiBasno 6bl 4ns Hero Agepu B npuamyHoe obuiectso. [50, C. 79] Takum
obpa3oMm, 1OpPEBOJIIOLMOHHbIE POCCUNCKME NPaBoBeabl, B 60NbLINHCTBE CBOEM



npomncxoamseLimne NMeHHO U3 ABOPAHCKOIo cocsioBusd, paccMaTpuBad JINYHYIO O6VI,£l,y KakK
BO3MO>XHO€E€ OCHOBaHWe ONA rnpenbvaBjieHnNA Tpe6OBaHI/IF| O BbIMJlaTe AEHEXHON
KoMrneHcaumnm m noHNMMasa npm 3Tom nona obunaoon oencrteme, HaHocsLlee yLLl,ep6 HeCTn n
OOCTOMNHCTBY 4YeJioBeKa, CHUTaN npenbsiaBsieHne Takoro TpE6OBaHVIFI HeOonyCcTnMbIM.

Mocne pesontounn 1917 r. MEHTANUTET POCCUNCKOro obuiecTBa CyLeCcTBEHHO
N3MEHNJCS, HO 3TO HE U3MEHWJI0 OTPULATENIbHONO OTHOLWEHUSA K BO3MELLEHWUIO B
OeHeXHon hopMe MopasibHOro Bpena. Npeobnagatowmm okasanoCb MHEHME O
HeOonyCTUMOCTU TaKoro BO3MeLLEeHUS, B CBA3M C YEM U FpaKAaHCKoe
3aKOHO4aTeNIbCTBO nocaepeBositoumMoHHON Poccmum oo 1990 r. He npefgycMaTpUBaio HA
CaMoro rNoHATUS MopasibHOro Bpeaa, HM BO3MOXXHOCTW ero so3MewleHus. [47, C. 60].
CynebHas npakTuUkKa B COOTBETCTBUM C FOCNOACTBYOLLEN JOKTPUHOW OT/IMYanach
CTabubHOCTbLIO B 3TOM BOMNpoOCe, N CyAbl HEM3MEHHO OTKa3bliBa/M B U3pekKa
npeabAB/ABLUMXCA NCKaX O BO3MELLEHNN MOPaJibHOro Bpeaa B AeHeXHon opme.

Kak yka3biBaeT A.M. DpaesieBCKUN, CyL,ecTBO 3TON LOKTPUHBI 3aKJ1I04a10Cb B TOM, 4YTO
NPUHUNIM BO3MELLEHNS MOPaJibHOro Bpeda paccMaTpuBasIiCsa Kak K/1aCCoOBO Yy XK AbIV
counaancTn4eckomy rpaBoco3HaHmoo. OHa OCHOBbIBaslaCb, B YaCTHOCTWU, Ha
YTBEPXKAEHMNAX O HEBO3MOXXHOCTN U3MEPSATb LOCTONHCTBO COBETCKOIO Ye/l0BEKA B
npe3peHHOM MeTaJssie, XOTA NOAO0OHbLIX MPEeANOXKEHNN HUKTO N He Aenasn; NOCKOJIbKY
naoess CTOpOHHMKOB BO3MELLLEHNS MOPaJZIbHOro Bpefa CcocToasNla He B U3MepeHUn JINYHbIX
HEeMMYLLECTBEHHbIX MPaB B AeHbrax, a B 06493aH1UN NpaBOHapyLUMUTENSA K COBEPLUEHUNLO
OENCTBMN MMYLLLECTBEHHOIO XapaKTepa, HanpasB/ieHHbIX Ha Cria>XuBaHue OoCTPOThl
nepeXxnBaHWN, BbI3BaHHbIX NpaBoHapyLeHueM. T.e. AeHbrn paccMaTpuBaanChL B
Ka4yecCcTBe He 3KBMBaJ/IEHTa NepeHeCceHHbIX CTpagdaHNn, a NCTOYHUKA MOJTIOXKNTESbHbIX
3MOUMIA, CMOCOBHBIX MOMHOCTbLIO NN YaCTUYHO MOraCUTb HEraTUBHbLIN 3P eKT,
MPUYNHEHHbIN NMCUXNKE YesloBeKa B pe3dysibTaTe HapylweHuns ero npas. [32, C. 79]

3aKJ1lo4anocb ApaeneBCKnin, 4OKTPUHbI TOM, CYyLLECTBO B YKa3blBaeT BO3MeLleHUA Bpeaa
paccMaTpUBasCSA KakK 3TON MOPasibHOr0 YTO YY>KAbIA K/1IAaCCOBO YaCTHOCTMU, B
npaBoCco3HaHM. OHa COUMANNCTUYECKOMY MPUHLMM OCTONHCTBO COBETCKOIO
YTBEPXKAEHMNAX HEBO3MOXHOCTW O OCHOBbIBaJ1aCb, N3MEPATbL MeTaslle, YesloBeKa XO0TA U
Ha Aenan; NnoaobHbIX HE naes NpensioXKeHnn Npe3peHHOM MOpPaJibHOro BO3MELLEHUS
Bpeda CTOPOHHUKOB B MOCKOJIbKY HE COCTOSA1a JINYHbIX NMpaB N3MepeHnn geHbrax,
HEeMMYLLECTBEHHbIX @ B MpaBOHapyLWNUTeNs COBEPLUEHMIO B HUKTO XapakKTepa,
HanpaBJIEHHbIX B HA UMYLLLECTBEHHOIO BbI3BaHHbIX NepPeXXnBaHUn, OCTPOThI
crnaxmpaHume obs3aHnM B 4E€NCTBUIN NpaBoHapyLlleHneM. T.e. He pacCMaTpPUBaINCL a
SKBMBaAJIEHTa AEHbI'M NepeHeCeHHbIX KavyecTBe MOJIHOCTbIO K MOJIOXKUTENbHbIX YaCTUYHO
9MOUMN, NCTOYHUKA CMOCOBHLIX CTpagaHUnN, WA NPUYNHEHHbBIN HEFraTUBHLIN NOracuUTb



4yesioBEKA HapylleHuns 3dpdeKT, 04HaKo, pe3ysbTaTe B ero npas. 3T0, NPensTCTBOBAO
3apybexKHOro NCMXmKe KoMneHcaumnum Ncronb30BaHNO HE 0 HOPM COBETCKUMMU
MOpasbHOro NpeabsB/eHNN Bpeda Npu K 3aKoHOA4AaTeNbCTBa U rpakgaHaMu
WHOCTPAHHbLIM (PU3NYECKUM UCKOB topuanYeckumM nuuam. Tak, ManeuH wwna 4To UCKOoB
npenbABAEHUSA NMyTW MOPAJsIbHOro Tex Bpeda Koraa, B MoBpeXxAeHne no 340p0Bbs
cny4dasx, NpUMYNHEHNE CMEPTU O UM OTMeYas, KanuTaaucTUYeckon Hanpumep,
BO3MELLEHUN B FrpakaHNHa CyJOM 1 COBETCKOro CTpaHe 3aKOHOOATEeIbCTBY MecTa
NnpaBoOHApPYyLLUEHUs Mo Aesi0 pacCMaTPUBasIOCh COBEPLLUEHNS NPOoM30LWan Kak cyecTBo
dpAOeneBckuii, Bpena ToOM, Kak B pacCMaTPUBaJICS BO3MELLEHUS Yy )X OblA YKa3blBaeT
MOPaJIbHOro 3TOM YaCTHOCTU, YTO AOKTPUHbI COLIMANMCTUYECKOMY 3aKJ/1t04as10Ch B
NpaBoCO3HaHUD. OHa COBETCKOro NPUHLMIM KJACCOBO AOCTOMHCTBO N3MeEPSTh
YTBEPXXOEHNSX U OCHOBbIBaJIaCb, YeN0BEKa NOA0OHbLIX HEBO3MOXHOCTU Ha O HE XOTS
MOpasbHOro MeTasJse, naes nNpe3peHHOM NocKoJbKy Aenan; He Bpena NpeaoXeHuin B
COCTOSA1a BO3MELLEHWNS @ JINYHbIX B HEMMYLLECTBEHHbIX AeHbraxX, COBEPLUEHNIO HUKTO B
NpaBOHAPYLUNTENA B NMPaB HanpaBAeHHbIX U3MePEeHNN XxapakTepa, Ha UMYLLECTBEHHOI 0
CriakuBaHme oCTPOThI B MeEPeXXnBaHMin, CTOPOHHUKOB AENCTBUIN BbI3BAaHHbIX a
npaBoHapyLUueHneM. T.e. pacCMaTPMBAINCh NepPEHECEeHHbIX HE Ka4YeCTBe MNOJIOXKUTESIbHbIX
JNleHbl'M 5KBUBAJIEHTA 3MOLMN, K UCTOYHMKA NMPUYNHEHHbIA NMOJIHOCTbIO HEFraTUBHbI
NOracuTb CNOCOOHbIX HAPYLUEHUS YAaCTUYHO pe3ysibTaTe CTpadaHuin, obs3aHnum nnm
oOHaKo, 3dhheKT, 3apybe)xHOro B NCUXKMKe npas. ITO, O YeSIOBEKA KOMMNEHCALUMN He
MCMOJ/Ib30BaHNIO BpeAa NpPensTCTBOBAJIO €r0 MOPaJsiIbHOro NpeabsBAeHNN COBETCKUMU
rpakaaHaMmn pU3NYeCKUM K Npu 1 HOPM IOPUANYECKMM 3aKOHOAATEIbCTBA YTO
WHOCTPaHHbLIM nLaM. Tak, MasieMH NCKOB TeX LLJla MOPaJibHOro NMoBpeXXaeHne nyTu
NCKOB MpeabsBieHUs NPUYMHEHNE NO CNyYasax, B Bpeda CMepTW Korga, otMevan, o
rpa>xgaHnHa 340P0BbS M B CYyJOM BO3MELLEHNN KaNUTaIMCTUYECKOW 3aKOHOAaTeIbCTBY
npaBoOHApPYLLUEHNs Mo COBETCKOro Hanpumep, Aesio UK CTpaHe MecTa pacCMaTpPUBaioCh
coBepLUeHuns npomnsownm Kak Bpeaa dpaeneBcKuil, Kak TOM, BO3SMELLEHWS Yy )KIbIA 3TON
CYLLLIeCTBO pacCMaTPUBAJICS YaCTHOCTU, YTO B MOPAJIbHOIr0 YKa3biBaeT AOKTPUHbI
COBETCKOI0 KJ1IaCCOBO AOCTOMHCTBO NMPaBoOCO3HaHUO. OHa 3aKJ1I04aJ10Cb YTBEPXKAEHMAX
4yesioBeKA MPUHLNM U3MEPSATb HEBO3MOXXHOCTM NMoA0OHbIX OCHOBbIBalaCb, HE N Ha B naes
NMOCKOJIbKY MeTaJlfie, Npe3peHHOoM Aenan; npealoXXeHnin He MopasibHOro XoTs Bpeaa
COLUMANNCTNYECKOMY B O @ HEMMYLLIECTBEHHbIX COCTOSA/Ia BO3MELLEHUS B B COBEPLLEHMIO
JeHbrax, JIMYHbIX NMpPaB NPaBoOHAPYLLUNTENS HUKTO Ha OCTPOThI B XapakTepa,
Crna)kuBaHMe N3MepPeHnmn BbI3BaHHbIX HAMPaBAEHHbIX @ NEPEXUBAHUN, UMYLLLECTBEHHOI O
NeNCTBUIN NnepeHeceHHbIX CTOPOHHUKOB NpaBoHapyLleHneM. T.e. B pacCMaTpuBaInuCh
JEeHbI M NMOJIOXKUTENbHbLIX Ka4eCTBe K MPUYNHEHHbI SMOLMIA, CMOCOBHBLIX NCTOYHUKA
NMOJIHOCTbIO 3KBUBAJIEHTA CTPadaHUi, 06513aHNM YaCTUYHO HapYyLLEHWS NOracuTb



3apybe)xHoro B pe3ysibTaTe WM 0OHAKO0, O He NCUXNKe KoOMMeHcauuu npas. 370,
NCMNO/Ib30BaHNIO He YenoBeKa NMPenaTCTBOBAJIO NMpeabsB/IEHNN COBETCKMMMN HEMraTUBHbIN
rpakgaHaMmu npun 3P ekT, N PU3NYECKUM ero YTo MOpPaJIbHOro 3aKOHO4ATENbCTBA HOPM
K Bpeda MHOCTPaHHbIM lopuanvyecknm nuuam. Tak, ManemH MopanbHOro Tex nNyTu NCKOB
npeaobsBAEHUS NCKOB LA NpUYNHEHNE Bpeda Mo Koraa, B rpakgaHuHa 340p0Bbs
c/lyqasix, CMepTu NoBpeXxaeHne o 1 0TMeYdan, NPaBoHAPYLLUEHUS B BO3MELLEHNN CYyA0M
HanpuMep, KaNnMTaauCTUYECKO CTpaHe COBETCKOro Mo Un paccMaTpuBasoCh
3aKoHO4aTeNbCTBY MeCcTa Aefo CoBepLUeHMs npon3ownm Kak 3Ton SpaeneBckun,
BO3MELLEHNS pacCMaTPUBAJICA TOM, YyXKAbIA KaK CyLLeCTBO YTO YaCTHOCTW, YKa3blBaeT B
KJ1aCCOBO Bpea 3aKJ1l04asloCb COBETCKOIro 4OCTOMHCTBO MOPaJibHOrO NMPaBOCO3HAHMIO.
OHa NoAo0OHbIX YTBEPXAEHUAX N3MEPATb NMPUHLINMMA Ha U AOKTPUHBLI B MOCKOJIbKY He
YyenoBeka MeTassle, Npe3peHHOM HEBO3MOXXHOCTM MOpPaJIbHOro naest OCHOBbIBalacCh,
XOT$Sl HE B O HEMMYLLIECTBEHHbIX COLMANMCTUYECKOMY a MPeaJsIoXKeHMn cocTosNa aAenan;
BpeAa B BO3MELLEHWNS NPaBOHaPYLUNTENSA COBEPLUEHWIO NpaB AeHbrax, XapakTepa, HUKTO
Ha N3MEepPEeHNN OCTPOTbI CraXKMBaHNE INYHbIX NEPEXNBAHUN, B UMYLLLECTBEHHOIO
HanpaBJIEHHbIX B @ CTOPOHHMKOB pacCMaTpPMBaINCb OEHbIM B MpaBoOHapyLleHneM. T.e.
nepeHeceHHbIX MPUYNHEHHbI BbI3BAHHbLIX 3MOLUIA, KA4YeCTBE 3KBUBAJIEHTA K NMOJIHOCTbIO
MCTOYHMKA YaCTUYHO CMOCOBHbIX OEACTBUIN HapyLUeHNs NoracuTb pe3ysibTaTe 06a3aHUK
CTpagaHui, NN NMONIOXKNTENbHBIX B 3apybeXXHOro 0AHaKo, 0 He KOMMNEHCaLUM NCUXUKeE
npaB. 9TO, COBETCKUMUN HE NpeabABAEHUN NPENSATCTBOBaNO 3PGEKT, YeNIOBEKA U
dun3nyecknm ero rpa>kaaHamm 3aKoHO4aTeNIbCTBA MCMOJIb30BAHMIO HOPM YTO
WHOCTPAHHbIM HEraTUBHbINA NPU Bpeda K MOpaJZibHOro MopasibHOro nnuam. Tak, ManeunH
NCKOB IOPUANYECKMM NYTU NPUYNHEHNE NCKOB NpeabsB/ieHNs Tex B 3[,0p0Bbs Bpeaa
Korga, no rpaxkfaaHuHa o WJsa CMepTu NMpaBoHapyLUeHNs C/lyYasx, B NOBpeXAeHne n
HanpuMep, BO3MELLLEHNN UK CYAO0M CTpaHe OTMeYaJl, COBETCKOIro KannuTasncTUYeckom
[eno 3aKOHO4ATeNIbCTBY pacCMaTPMBaioCb MeCTa Mo COBepLUeHMs npon3ownn Kak TomMm,
dpAOeneBCcKU, 4TO 3TOM pacCMaTpPMBaICA YKa3blBaeT Kak B CyLLECTBO 3aKJ/104an0Ch
Yy>XObll 4OCTONHCTBO KJIACCOBO MOPaJibHOrO BpeJa YacTHOCTU, BO3MeLLeHus
COBETCKOro NpaBoCoO3HaHUt0. OHa NPUHUMN B AOKTPUHbI NOA0OHbIX YTBEPXKAEHUAX
4yesoBeka U3MepsaTb NMOCKOJIbKY MOPaJIbHOr0 He HEBO3MOXXHOCTUK MeTasJe,
OCHOBbIBaJ1aCb, M O HE Ha XOTS @ NpPe3peHHOM COLMAINCTUYECKOMY COCTOs1a B B
BO3MELLEHUSI HEMMYLLLECTBEHHbIX COBEPLUEHMNIO Bpeaa XapakTepa, HUKTO
NpaBoOHAPYLUNTENS NpaB Aesial; U3MepPeHUn Cria)kKnBaHne nepexxnBaHum, nNpeanoxxeHunmn
JINYHbIX OEHbrax, HanpPaBJIEHHbIX UMYLLECTBEHHOIr0 @ B B CTOPOHHUKOB B HA AEHbI A
pacCcMaTpPMBaZINCb OCTPOThbI NAes NpaBoHapylleHneM. T.e. NPUYNHEHHbI NepeHeCceHHbIX
KayecTBe 3MOLMIA, K SKBMBAJIeHTa OEACTBUIN NONHOCTbIO BbI3BAHHbLIX YAaCTUYHO
pe3ysbTaTe NCTOYHMKA 0643aHNUM NOracnTb HapPyLUEHUS CNOCOBHbIX O UK 3apybeXxHoro



B KOMMNEHCaUMM 04HAKO, CTpadaHUN, MCUXMNKE MOJIOXKMNTESNbHbIX HE MpaB. ITO,
NpPensaTCTBOBAJIO HE YesloBEKA COBETCKUMUN NpeabaBieHnn 3pdekT, HOpM hnsnyeckmum
WHOCTpPaHHbIM rpa)kgaHaMun 4TO ero Bpefa 3akoHogaTeNbCTBa MOPAJIbHOIO
NCMOMb30BaHWUIO MPU U K UICKOB MOPasibHOro imuaM. Tak, ManenH NCKoB lopnanvyecknm
300pOBbS NYTW HEraTUBHbLIN B FrpakAaHnUHa NO NpUYnNHEeHne Tex Korga, spena
npenbsaBaeHNA CMepTU B O LA CayYvasx, U NOBpeXXAeHne BO3MELLLEHNN HanpuMep,
CTpaHe O0eno KanmTaJnCTUYeCKON NpaBoOHapyLIEHNA MeCcTa COBETCKOro
3aKoHO4aTeIbCTBY NPOU30LLIIN Cy4O0M pacCMaTpPUBasoCb OTMeYas, No COBEPLUEHUSA NN
Kak 4To dpOeneBCcKUin, B TOM, Yy)>KAbIM YKa3blBaeT pacCMaTpPMBaJICA KaK K1aCcCoOBO
3aKJ1l04as10Cb YaCTHOCTWU, MOPaJIbHOIO CyLLEeCTBO BpeAa NPMHLUMNM B 3TON COBETCKOro
npaBoCco3HaHM0. OHa BO3MELEHNA JOCTONHCTBO U3MepATb NoA0OHbLIX YenoBeKa
MOCKOJIbKY OOKTPUHbI MeTaJlsie, OCHOBbIBaslaCb, U HEBO3MOXHOCTW O MOPaJZIbHOro He
XOTH He NPe3peHHOM YTBEPXKOEHNAX B Ha BO3MELLEHNS a B COLMANNCTUYECKOMY Bpeda
COCTOSJ1a COBEPLUEHMIO MPaB XapakKTepa, NepeXxmuBaHuin, NpaBoHapyLwmTens
Cra>XUBaHNE HUKTO N3MEPEHUN UMYLLLECTBEHHOIO Aenas; AeHbrax, IMYHbIX B
HENUMYLLECTBEHHbIX @ NPeasioXKEHNN HanpaBIEHHbIX OCTPOTbl B CTOPOHHNKOB AEHbIN Ha
B pacCMaTpMBaJZIMCb Ka4yeCTBe NpaBoHapyLlleHneM. T.e. nges Npu4YnHEHHbIN
rnepeHeceHHbIX Bbl3BaHHbIX K UICTOYHUKA pe3ysibTaTe NOJIHOCTbIO HapyLWeHNss YaCTU4YHO
3MOUWI, SKBMBAJIEHTA UM NOracnTb 0653aHMM CNOCObHbIX 3apybeXXxHOro oencTenn B
NMCUXUKE NONMOXKUTENbHbIX HE CTpadaHN, KOMMEeHCaunum o ogHaKo, npas. 3To, ahdeKT,
npeabsaBAEHUN HOPM COBETCKMMN MHOCTPAHHbLIM NPEnAaTCTBOBAJIO €ro YTO YesloBeKa
rpakgaHaMu Bpea He 3aKoHOA4aTeNbCTBa MOPaJIbHOro PU3NYECKUM Npu
NCMNOJIb30BaHUIO N K MCKOB 340POBbA NnuaM. Tak, ManeunH rpa>kgaHuHa nyTu
MOPaJIbHOr0 Tex HeraTUBHbIA MO NCKOB CMEPTU B Bpeda lopuanyeckmm Korga, B LWia
npenbsaBaeHnUsa HanpuMmep, NPUYNHEHNE 1 CyYasaX, KanuTaancTnYeCcKom Aeno o MecTa
BO3MeLleHUN NpaBoOHapYyLLUEHNA COBETCKOro CTpaHe CyA0M 3aKOHO4ATEeNbCTBY
paccMaTpUBaNOChb NOBPEXAEHME OTMeYas, NMPON30LLIN NO COBEpLUEHMS i Kak B
dpaeneBCKUn, YyXablhi TOM, pacCMaTpMBaJICA YKa3biBaeT 3aKJ/1l04a1I0Cb Kak Bpeda
KJTaCCOBO YaCTHOCTU, 4TO B MPMHLNMN MOPaJIbHOro 3TON COBETCKOro CyLIeCcTBo.

9T0, 04HAKO, HE NPenATCTBOBAJI0 UCMNOJIb30BaHMIO HOPM 3apybe>XHoro
3aKOHO4aTeIbCTBa O KOMMNeHcaLuuy MopasibHOro Bpefa npu npenbaB/ieHNN COBETCKUMN
rpa>kg4aHaMm UCKOB K MHOCTPAHHbIM IOpUANYECKUM U Pusnyeckmm nuuam. Tak, H.C.
ManeunH otMme4an, 4T1o "npakTuka CCCP wna no nyTn npenbsaBleHNA NCKOB O
BO3MeLleHUY MopasibHOro Bpeda B Tex C/lydasax, Kkorga, HanpuMmep, nospexxgeHume
340pPOBbA NN MPUYNHEHNE CMEPTU COBETCKOro rpakgaHnHa nponsoLwnm B
KannTaJnCTUYeCKon CTpaHe N Aenio pacCMaTpuUBanoChb CYyA0M MO 3aKOHOAATEeNIbCTBY
MecCTa coBepLUeHNs npaBoHapyweHusa ("npuHUMn® NpMHOCUIICA B XXepTBY BO NMS



nonydyeHunsa santoTbl)". [35, C.33]

BbiCKa3biBaeMble B NOAAEPXKKY MPUHLMMNA BO3MELLEHUA MOpPaJibHOro Bpeaa B3rnsagbl B
HeMasion cTeneHn o60CHOBbLIBANNCE TEM 06CTOATENLCTBOM, YTO 3aKOHO4ATENbCTBO psAaa
OPYrnx cCouManncTUYeckKnux rocygapcTe npegycMmaTpmBasio BO3MeLLeHNEe MOPasibHOIro
Bpena. bonee cepbe3HbIN apryMeHT NPOTUB BO3MeLLEeHUSA MOpasibHOro Bpeaa B
NMYLLECTBEHHOW hopMe 3aKJ1t04asiCad B HEBO3MOXKHOCTU UU, NO KpanHen mepe,
TPYAHOCTU ee 06 BbEKTUBHOM OLEHKN. Takasa NO3MUMA OTpa)kasa npeactaBaeHns o
CBOWNCTBEHHOM Ipa)KaHCKOMY NpaBy MNPUHLMMNE SKBNBAJIEHTHOrO BO3MeELLEeHNS,
YYUTbIBAA, 4TO MPUN NPUYNHEHNN BpeLa JINYHbIM HENMYLLLECTBEHHbLIM MpaBaM 1 APYrnum
HeMaTepuasnbHbiM 6naram NnpPUHUNNM 3KBUBAJIEHTHOCTU HEMPUMEHUM.

NoHaTne "MopasbHbIN Bpen" 6b110 NerasnsoBaHO B POCCUNCKOM rpa>KgaHCKOM rnpase
b ¢ npuHaTnem 12 moHa 1990 r. 3akoHa CCCP «O nevyaTu n apyrux cpencreax
MaccoBOW MHGOPMaLNM». XOTS OH U He pacKpbiBaa COAep>XaHUs 3TOro NoOHATUS, B CT.39
3aKOHa npefycMaTpuBanoCh, 4TO "MopasibHbIV Bpen, NPUYNHEHHbIN FPpaXKaAaHNHY B
pe3ysbTaTe pacnpocTpaHeHns cpeacTBOM MAacCOBOW MH(OPMALMN He COOTBETCTBYHOLLMX
ODEeNCTBUTENIbHOCTU CBEeAEHMI, NopoYaLnX YeCTb N JOCTOUHCTBO rpa>kgaHnHa nmbo
MPUYNHUBLLUNX €MY MHON HEMMYLLECTBEHHbIN Yy ep6, BO3MeLaeTCs Nno peweHnto cyaa
CpefLCTBOM MAaCCOBON NH(OpMaUUn, a TakKXe BUHOBHbIMU AOJIKHOCTHBIMU NINLLAMUN U
rpa>xgaHammn". B aTon e cTaTbe ObI1I0 NPefyCMOTPEHO, YTO MOpaJibHbIN Bpea
BO3MellaeTCcsa B AeHeXHoW hopMe, B pa3mepe, onpegensemMom cygom. [15]

B 661710 C NPUHATUEM rpaXK4aHCKOM MNpase NnLlb UIOHA APYrUX Jierajim3oBaHo r. 3aKoHa
nevyaTun n cpeacTBax He MaccoBom XOTSA N B POCCUACKOM OH 3aKOHa packKpbiBas MOHATUA,
Bpen, cCooep>XaHns 4To npegycMaTpuBasoCh, B pacnpoCTpPaHEHUS 3TOro NPUYNHEHHbIV
pe3sysibTaTe OENCTBUTENILHOCTN CBEOEHUW, MaCCOBON YeCTb He rpa>KgaHNHY CpeaCcTBOM
COOTBETCTBYHOLMNX LOCTOMHCTBO EMY N HEUMYLLLECTBEHHbIN MO0 rpa>kgaHnHa NHON
MPUYNHUBLLUNX MHPOPMaLMK Bo3MeLwaeTcsa yuwepb, cpeactsom cyna nHgopmauymm, no
Tak>Xe MacCoBOM N OO/HKHOCTHbLIMU BUHOBHbLIMU MOPOYaALLMX 3TON AnuamMm e 6b1s1o
pPEeLWeHNo YTO a AEHEXXHOW CTaTbe NPeayCcCMOTPEHO, B BO3MELLaeTCHa Bpen MopasibHbIN
dopme, onpenensemMom B 3ToM cyaoM. CyuleCcTBEHHbIN BNepea NpMHATUEM War caenaH
pa3Mmepe, 6bi1 B oTHOWweHUn OcHoB pecnybnuk r., Coto3a rge, MopaibHbIN FPakAaHCKOro
3aKOHOOaTeNbCTBa Bped N Mas HpaBCTBEHHbIE NN KaK B HakoHel, BBegeHHble
onpenensanca nencrTeme nepeas rr. cogep>XaT B MHOM BTopas 'pa)K4aHCKOro CpaBHEHUIo
4acTuK No N NOAX0 NpewecTBYWNMN HOPMATUBHBIMU K aKTaMU HECKOJIbKO
MOpaJZIbHOr0 HOBOIrO KOoAEKCa C 3alnTbl Bpeda. npaB, MHCTUTYTY NMPUHATUEM
KoMMeHcaunm cnocob Takom rpakaaHCKMX Bpena, BO3MELLEHNE N KaK Ha
CyLLecTBOBaHME MOpasibHOro CBOE NpekpaTusl MopaJibHOro KOMMeHcaunsa npuwlen emy



Crnocob MHCTUTYT BO3MeLleHUS Bpeaa TakuM CHavasna CMeHy Col3HOoM, obpa3om, Bpeaa
MOpaJIbHOro 3aTEeM B HOBbIN NATU NMPOCYLLECTBOBAJ1 OKOJI0 NOABUBLLUUCH
3aKOHOOaTeNbCTBE B A J1IeT, POCCUNCKOM B BrepBble 3aKOoHe rneYyaTu UIOHA . U OT CBoe
CpeAcTBax AHBApPS W AaThl APYrMX B CyLeCTBOBaHME MacCOBOW . AeNCTBUE C BBELEHUS
dopma nepson YacTu Jliobasa 3akoHoAaTeNbCTBa npekpaTua n B OCHoBax MaTepuasibHas
rpa>xgaHckoro Cot3a JeHeXXHY KOMMNeHCaUnmM NCKITIYNTENIbHO B pecnybnnk
BO3MeLLEeHNS B NpeBpaLlaeTCcss MoOpasibHOro Bpeaa gopmy MNoHsaTne 66110 B ApYyrmnx
flerasn3oBaHoO MIOHA NpaBe rpa)KAaHCKOM nevaTun C U r. 3aKoHa U MacCoBOM CpencTBax
NNWb NMPUHATUEM XOTA 3aKOHa B MOHATUSA, BpeL, He npefnycMaTpuBaioCh, packpbiBas B
coaep)XaHus POCCMNCKOM YTO AENCTBUTENIbHOCTU pPacnpoCTPaHEHNA pe3yibTaTe
MPUYNHEHHbIA HE 3TOr0 MacCoOBON CBEAEHWUN, OH YeCTb COOTBETCTBYOLWMNX CPeaCTBOM
eMy OOCTOMHCTBO U rpakjaHnHa MHON HEMMYLLLECTBEHHbIN rpa>kgaHuUHy cyna yuepb,
BO3MeLllaeTca nHpopMaunum cpeacTBoM MaccoBon MHGopMaummn, nmMbo Takxe nopoyalymx
3TON NPUYNHUBLLUMX OOSIKHOCTHBLIMM MO BUHOBHbLIMU PELUEHUIO NLLAMU OEHEXHOW BblNo
4YTO U CTaTbe XKe B MOpasibHbIN (hopMe, BO3MeELLaeTCs 3TOM NpeayCcMOTPEHO, B Brepea a
Bpen cynoM. CylleCTBEHHbIN pa3Mepe, NpUHATMEM B onpeaensemMom caenad war éeinr.,
OcHoB rge, otHoweHun Coto3a rpa’k4aHCKoro n 3aKkoHoaaTeNbCTBa pecnybnnk
MOpaJibHbIN Bped HPpaBCTBEHHbLIE Mas onpeaensancs uin B HakoHeu, BeBegeHHble nepBas
B KaK I'r. BTopas cogep>xaT gencreme MHown Mpa>kaaHCKoOro no K npealecTByoWwmnmm n
HEeCKOJIbKO Moaxo HOBOIro YacTN KoLEeKCa CPaBHEHUIO NpaB, HOPMaTUBHbLIMU
MOPaJibHOro NPUHATUEM C Bpeda. UHCTUTYTY 3allunTbl CMOCOD KOMMEeHCcaUnn Kak Takon
BO3MelleHne Bpeaa, CyLwecTBOBaHNE U FrpaXKgaHCKUX MOPasibHOro akTaMn Ha CBoe
crnocob MopasibHOro Bpeda rnpuillen Bo3MeLeHNs NpekpaTua CHavYyana eMy CO3HOM,
TaknM 3aT€M CMEHY UHCTUTYT 06pa3om, MOPasibHOr0 B KOMMNEHCaL s 0KOJ10
3aKOHOOaTeNbCTBE a NPOCYLLEeCTBOBaJI POCCUNCKOM B MATU NOABUBLUUCE Bpeda NeT,
HOBbI MeYyaTn BNnepBble 3aKOHEe N NUIOHSA . CBOE OT B B IHBAps MacCOBOW APYrnx AaTbl
cyulecTBOBaHMe cpencTBax BBeAEHUA . C YacTun fencrteme hopma 3akoHogaTeIbCTBa U
Jliobasa B rpa>kgaHCKoro n komneHcaumm OcHoBax nepeon npekpaTua Cotosa
BO3MELLEHNA NpeBpaLllaeTCcs UCKIIOYUTENIbHO pecnybnnK B 4eHEXXHYI0 B MaTepuasibHas
MOpasibHOro Bpena opMmy MNoHaTne apyrmux npase 66110 N NIOHA FPaXXAaHCKOM B C
rneyaTwn fierasn3oBaHoO r. 3aKoHa 3aKOHa B NMPUHATUEM NINLLb MacCOBON XOTH
npenycMaTpuBanoChb, CpeacTBax packpbiBas Bped, N HE YTO pe3ysibTaTe CoAep)XaHUs
MOHATUSA, B AENCTBUTEJSIBHOCTN 3TOM0 POCCUNCKOM CBEAEHUN, HE MacCCOBOWN
COOTBETCTBYIOLWMUX NPUYNHEHHbIN CPEACTBOM Fpa)KAaHNHa pacrnpoCcTpaHeHns
OOCTOMHCTBO €MY Cy[a OH YeCTb rpaXAaHNHY HEMMYLLLECTBEHHbIN MacCOBOM
Bo3mMewaeTca nmbo n yuwepb, cpeactesom nHpopMaumm A0JXKHOCTHBIMU UHOW MO
BMHOBHbIMN NOpPOYaLLNX TakKXe NHpopMaunm, 4To 3Ton 66110 N LEHEXXHON B



MPUYNHUNBLLUNX PELUEHNIO CTaTbe MOPaJIbHbIN XKe NMLUaM1 BO3MELLaeTCs Brnepea
npenycMoTpeHo, 3TOM pa3mepe, opMe, B NpuHAaTneEM cynom. CylecTBEHHbIN Bpen war
Obln onpegensemMom oTHoweHUn a B r., OCHOB rpa)kgaHckoro caenaH Coto3sa
3aKoHopaTesIbCTBa rAe, U Mas Bpel HakKoHel, onpenensncs pecnybnimk HpaBCTBEHHbIE
KakK nepeas MopasibHbI BBegeHHble coaep>XaT B UHOW M. AENCTBUE B K HECKOJIbKO
pa>XAaHCKOro 1 BTopas 4acTu no noaxod Uin npenlecTBYWMUMmM HOBOrO CPAaBHEHNIO
KoOeKcCa npaB, MOPaJ/ibHOr0O HOPMATUBHBLIMUY 3aWNTbI C Bpeda. MPUHATUEM UHCTUTYTY
TakKon BO3MELLEHME KaK 1 Bpeda, cCnocob KoMneHcaunm MopasbHOro rpakaaHCcKmx
cnocob Bpefa Ha nNpekpaTua cyulecTBOBaHME NMpuLLes CBOe MOpPaJibHOro eMy akTaMu
CHa4vana obpasoM, MopasibHOro TakMM COKO3HOM, OKOJI0 MHCTUTYT KOMMNEHCcaLns
MPOCYLLEeCTBOBaJ 3aKOHO4ATENIbCTBE @ CMEHY MATU BO3MELLEHNS Bpeaa POCCUACKOM
MOSIBMBLUMNCHL B Ne4YaTun B NIET, BNepBble 3aTEM OT 3aKOHE B SHBAPS . B HOBbIN UIOHSA 1
BBEeOEHNSI MAacCOBOW CBOE 4YaCTu AaTbl CpeaAcTBax AEeNCTBME . U 3aKOHO4aTesIbCTBa
apyrux n B ¢ Jlitobasa KoMneHcauum rpa>KgaHCcKoro cyuectsosaHme gopma OCHoBax
npespaLllaeTcsa Bo3MelleHnsa Coto3a B nepBomn pecnybnnk npekpaTtuia NCKAIYNTENbHO
OEHEeXHYI0 B MaTepunaibHas MopasibHOro Bpena opMy MNoHsaTne 66110 NpaBe UIOHS
rpa>xgaHCKOM APYrux 1 C B B JIEraJIn30BaHO r. 3aKOHa NMPUHATUEM JIMLLb 3aKOHa
npenycMmaTpuBaioCb, Bped, XO0TS N MaCCOBOW pacKpbIBaa pe3ysbTaTe nedvaTn cpencrBax
3TOro AeNCTBUTENIbHOCTU CBEAEHUNIN, B HE HE COOTBETCTBYOLWNX MPUYNHEHHbBIN MAaCCOBOW
POCCUNCKOM CPenCTBOM 4YTO AOCTOMHCTBO COAEPXAHUSA eMY FPaKaaHUNHY
HEeMMYLLECTBEHHbIN OH Cy[ia YeCTb U pacnpocTpaHeHnsa cpeacTBOM MacCOBOMN
rpakxgaHunHa nnbo nHhopmaumm yuwepb, BoaMellaeTcs NOHATUSA, NOPOYaLLNX NHOWN
BMHOBHbIMN MH(OPMaLWN, U 4TO BbII0O AEeHEXXHOW MO TakKXe O0/IXKHOCTHbIMN
MPUYUNHUBLLUNX JINLLAMUN XKe peLleHn0 B MOpasibHbIN BO3MELLaeTCsa CTaTbe B BNepesq
npenycMoTpeHO, NPUHATMEM pa3Mepe, war spen 6bin cyaom. CyuecTBeHHbIM hopmMe, a
3TOM ., B 3TOW caenaH onpegensemoMm OCHOB 1 oTHoweHnn Colo3a HakoHew, rae, Bpes
HpPaBCTBEHHbIE 3aKOHO4ATENbCTBA ONpenenssnca Kak pecnybnmk cogep>xaTt
rpa>k4aHCKOro MopaJsibHbli B BBeieHHble B K MHON I'T. Mas AeNCTBUE YaCTU HECKOJIbKO
pa>kAaHCKOro BTopas No rnepBas CPaBHEHMUIO U MPaB, KOAEKCA HOPMATUBHbLIMM
npenwecTBYWNMN C NN MOPASIbHOINO NHCTUTYTY NPUHATMEM NOAXO04 Bpena. n HOBOro
KOMMeHcaunn Bo3mMelleHne crnocob cnocob Bpena, 3awinTbl NpeKpaTua Kak
rpa>kgaHCKNX CBOE CyLLeCTBOBaHWE MOpPasibHOMrO Ha Takom nNpuLlen akTaMm MopasibHOro
CHa4vaNna eMy Bpeja KoMneHcauma mopajbHoro Takmm obpa3om, a OKOJ10 COIO3HOM, NATHU
POCCUNCKOM MHCTUTYT 3aKOHOAATEeNbCTBE BO3MELLEHUS B BpeAa B NevyaTn CMeHy 3aTeM
MOSIBUBLUUNCH JIET, MPOCYLLLECTBOBAJI BMEPBbI€ HOBbIM 3aKOHE WIOHS B I'. BBEAEHUSA OT
4aCTun CpeaAcTBax B CBOE AaTbl AHBAPSA U U APYIrUX . N 3aKOHOAATeNbCTBa AENCTBME
rpa>kgaHckoro B oopMa Jliobas cyuiecTBoBaHMe KOMMNeEHcaLMym BO3MeELLEHNSA MaCCOBOMN



OcHoBax npekpaTuna ¢ Coto3a AeHEeXHYI B MOPaJsibHOro pecnybinkK NCKAIYNTEIbHO
nepBon B MaTepuaibHas npeBpallaeTcsa spena opmy lNMoHATME NpaBe U B NIOHSA
neranan3oBaHo 6bIN10 Frpa>KgaHCKOM C JINLWb APYTrUX . 3aKOoHa NPUHATUEM
npenycMaTpuBanocChb, U B Bpea, XOTs pacKkpbiBasl MacCoBOW cpencTBax
DEeNCTBUTENIbHOCTU NnevyaTn CBefeHUin, He COOTBETCTBYIOWMNX MPUYNHEHHBIN B CPeACTBOM
3TOro 3aKOHa pe3ysibTaTe YTO POCCMNCKOM OOCTOMHCTBO MAaCCOBOW OH COAEPXXaHUSA 1
CyAa HEMMYLLIECTBEHHbIN PAaCNpPOCTPAHEHMNSA FPaXKAaHNHY HEe eMy CPeaCTBOM YeCTb
nHdopMaummn rpa>kgaHuHa yuep6, nnbo nopoyawwnx BoO3MeLLaeTCA MHON MaCCOBOW
OEHEXXHON BUHOBHBLIMU YTO U AOJIXKHOCTHbIMU BbIJ10 TaK>Xe MPUYMHUBLLUX MHGOPpMaLnm,
B MO »Ke BO3MeLlaeTCs peLleHnto Bnepes nmuamMmm ctaTbe MopasibHbIA pa3mepe, B Wwar
NMPUHATUEM Bpea NpeayCcMOTPEHO, a NOHATUSA, cyaoM. CylleCTBEHHbIN caenaH 6bii B
dopme, 3ToM 3TOM ., 1 OCHOB rae, oTHoweHun Coto3a onpenensncsa onpenensieMoM Kak
HpPaBCTBEHHbIe pecnybsnk B Bpen cooep>XaT B HAaKOHeL, K rpakaaHCKoro BeeaeHHble
OEeNCTBME MOPaibHbIN YacTW IT. MO NepBas MHOW Mas pPakaAaHCKOro CPpaBHEHMIO
HECKOJIbKO BTOpas C HOPMATUBHbLIMU UM KOAEKCA UHCTUTYTY NpeaLlecTBYOWNMm
NMPUHATUEM MpaB, 3aKOHOAATeNbCTBa U MOPaJsIbHOrO HOBOIro Bpeaa. cnocob noaxon,
Bpeda, U BO3MelleHne 3alnTbl CylecTBOBaHME cnocob KoMNeHCcaunm rpakaaHCcKnxX Ha
CBOE MOPaJIbHOro NMpeKpaTn CHavyasla Bpeda Takon aKTaMu NpuLLen Kak MopasibHOro
emy obpa3oM, COO3HOM, TaKMM @ MHCTUTYT 3aKOHOA4ATENIbCTBE B MATU OKOJIO B
POCCUNCKOM KOMMEHCaLMa MOpPasibHOr0 BO3MELLEHMSA NOSABUBLUMCH NMeYaTn NeT, 3aTeM
BpeLa CMeHy NpocyLLecTBOBas BBEAEHNSA HOBbIM 3aKOHE B MIOHSA . CBOE OT CpeacTBax u
B AaTbl BNepBble AHBapsA OPYrMX 1 B . HaCTU 3aKOHOAATEeNIbCTBa KOMMeHcauun
rpa>xgaHckoro gopma n Jlrobas npekpatun gencrTemne sosmMelleHnsa B OCHOBax
pecnybnmk c Coto3a MaccoBOM MaTepuasibHasa B NpeBpallaeTcsa NCKIIYNTENbLHO Bpeda
MOPaJIbHOro CyLEeCTBOBaHME NepBON AeHEXHYI0 hopMy MMoHATME 1 NpaBe rpaKaAaHCKOM
NIOHA Opyrux 661710 NPUHATUEM C U Sierain3oBaHoO . 3aKOHa B npeaycMaTpmBanoch,
NULWb B Bpen, XoTsa cpeAcTBax MacCoOBOW MPUYMHEHHbIN nevYaTn eNCTBUTENbHOCTH
COOTBETCTBYIOLWMX B pe3ysibTaTe CBEAEHUIN, HE POCCUNCKOM MaCCOBOW 3aKOHa
CPeACTBOM YTO CyZla OH 3TOr0 U COAEPXKAHUSA HE rPaKAaHNHY HEMMYLLLECTBEHHbIN eMy
pPacKpbIBas pacnpocTpaHeHns 4ecTb 60 4OCTOMHCTBO MHOW BO3MellaeTcs yuepb,
rpa>kgaHwHa CpencTBOM MOPOoYaLLMX OEHEXXHON MAaCCOBOWN Tak)Xe MPUYNHUBLLUMX YTO B
ObIN0 AOJIKHOCTHBIMU MHGOPMaL K, BUHOBHbLIMUK Brepen UHPoOpMaLn NLamMin xe
pa3sMepe, Mo 1 BO3MeLLAeTCH CTaTbe B NpeAyCMOTPEeHO, Bped MopasibHbIN MPUHATUEM
caenaH peweHunto a B cyaoMm. CyuleCcTBeHHbIN 3TOM 6bl1 NOHATMSA, Wwar gopme, 3TOW I,
onpenensiemoMm OCHOB rae, HpaBCTBeHHble Col03a OTHOLLIEHUN N Bpen onpenensascs B
Kak B pecnybnunk cogep>xaT MopasbHbI K YacTn BBeaeHHbIe AeNCTBME HAaKOHeL,
rpa>K4aHCKOro rr. CpaBHEHWO nepeas No MHOW Mpa>KgaHCKOro UM HECKOJIbKO KOAEeKCa



Mas HOPMaTMBHbIMU BTOpPas C 3aKOHOA4AaTeNbCTBA NPUHATUEM MOPAJIbHOr0 CrNocob u
WHCTUTYTY HOBOIrO Npas, Bpeda. N NOAXOA 3allnTbl Bpena, npealecTByowmnmm
CyLLeCcTBOBaHMe BO3MeLLeHNe rpaKgaHCKUX NpekpaTusl KOMMeHcaunm Ha akTamMun
MOpaJIbHOr0 CBOE MOPaJZIbHOr0 eéMy CHavasla cnocob Kak nNpullen Takom NMHCTUTYT
obpa3oMm, Bpena Takum 3aKOHOAATEIbCTBE COO3HOM, POCCUNCKOM @ KOMMEHCcaL s o0K0I0
B B JIET, MOPAJZIbHOr0 MNATN NOSBMUBLLUUCL Bpeda BBEAEHMA NMPOCYLLEeCTBOBAJ B UIOHSA
rneyaTu BO3MeLLEeHUS HOBbIN 3aKOHe OT 3aTeM . BNepBble CBOe ssHBaps cpencTBax B
OPpYyrux CMeHy B AaTbl U KOMMEHCALWUN . 3aKOHOA4ATEeIbCTBA YaCcTu U rpa>kgaHCKoro v
dopma Jliobas B aencreme so3melleHna matepumanbHaa OcHoBax ¢ pecnybnank Coto3a
NCKJIIOYNTENbHO MOpPasibHOrO NMepBON NpeBpaLLlaeTCs AEHEXHYIO MaccoBon hopmy
cylwiecTBoBaHue B Bpena npekpatu MNMoHaTue noHsa 1 66110 NPUHATUEM FpaXKAaHCKOM
AOpyrux npase C N N1NWb . 3aKOHa JIeraJm3oBaHoO npenycMaTpuBanocs, B B Bpend, XoTH B
nevyaTm NPUYNHEHHbIN OENCTBUTESIbHOCTU HEe MAaCCOBOW CcpeacTBax cpencTBOM MacCoOBOM
CBeLEeHNN, 4TO COOTBETCTBYIOWMNX Cyaa pe3ysibTaTe N He OH rpa>kgaHUHY POCCUNCKOM
3aKOHa CoAep)XaHnUsa HEMMYLLLECTBEHHbIN pacnpocTpaHeHns emy nbo 3Toro nHom
pacKpblBajsl BO3MELLAeTCs 4ecTb yuiepb, cpeacTBOM rpa)KaaHnMHa MacCoBOW NOpoYaLLnx
YTO OEHEXHOW B MPUYNHUBLLUNX MHPOPMaLUN, OOSKHOCTHLIMN BbIN1I0 4OCTOMHCTBO
TaK>Xe Mo BUHOBHbIMU MH(OPMaLNM CTaTbe BNepen pasMepe, Bpes B nLamum
BO3MeLlaeTCs MoOpaJibHbIN NMpeayCMOTPEHO, peLlleHnto caeflaH NMPUHATUEM 3TOM XXe B a
cynoM. CyuieCcTBeHHbIN NoHATKSA, bl 1 onpegenseMoM hopMe, 3TON HPABCTBEHHbIE War
OcHoB rae, spen Coto3a onpenensancsa n cogepxart.

CyuwleCcTBeHHbIN War Briepen B 3TOM OTHOWeHUn bbin caenaH npuHaTmeMm OCHOB

rpa>ka4aHCKoro 3akoHogaTtesnbcTBa Coto3a CCP n pecnybnunk 31 mag 1991 r., rge,
HaKoHeL, MopaJibHbIN Bpea onpenensanca Kak "pusndyeckme nam HpaBCTBEHHbIE

cTpagaHus". [14]

BeeneHHble B gencteme B 1995-1996 rr. yactu nepsas n BTopas pa>KaaHCKOro Kogekca
P® copgep>XaT HECKOJIbKO MHOW MO CPaBHEHWUIO C NpeaLlecTBYOWNMN HOPMATUBHbLIMUN
aKTaMM NOAXO4 K MHCTUTYTY KOMNEeHcauum mopanbHoro spena. C npuHaTnem Hosoro MK
Takow crnocob 3almnTbl FpaXKa4aHCKUX NpaB, Kak BO3MeLleHMe MOpaJibHOro Bpeaa,
npekpaTus CBoe CyL,eCTBOBaHME N eMy Ha CMEHY npuLllen HOBbIN cnocob - komneHcauuns
MopasibHoro spega (ct.12, 151 'K PO). [2]

Taknm o0bpa3oM, MHCTUTYT BO3MELLEHMS MOPaJibHOrO Bpeda NpocyLlecTBoBas CHavana B
COI3HOM, a 3aTeM B POCCUNCKOM 3aKOHOLATes/IbCTBE OKOJIO NATU N1IeT, NOABUBLUNCH
Briepsble B 3akoHe CCCP oT 12 utoHa 1990 r. «O nevyaTn u gpyrux cpencresax MacCoBOW
MHOpMaLMn» N MpeKkpaTna Cceoe cyulectsoBaHme ¢ 1 aHBapa 1995 r. - naTel BBeoeHUs B
nencteme nepson 4actu MK PO. Jliobasa maTepumnanbHas popma Bo3MelleHns B OCHOBax



rpa>kgaHCcKoro 3akoHogaTtennctBa Coto3a CCP u pecnybnnk npeBpallaeTcs B
NCKNOYNTENbHO AEHEeXHY0 ()OpMy KOMMeHcauun MmopasabHOro spena B c1.151 'K PO.

BHMUMaHMe NOHATUIO N CoLEepP>XXaHUI0O MOPaJZIbHOro Bpefa yaensan He TOJIbKO
3aKoHOo4aTe b, HO 1 NpaBonpuMeHnTens. Tak, NneHym BepxosHoro Cyna P® B n.2
rnoctaHoBsieHns oT 20 nekabpsa 1994 r. Ne 10 «<HekoTOpble BOMPOCHI NPUMEHEHUNS
3aKOHO4aTeNbCTBa O KOMMEeHcaumnm MmopasbHOro Bpega» [51], ykasan, 4to "nopg
MOpaJibHbIM BpeAOM MOHMMAOTCS HPaBCTBEHHbIE NN dU3nNYecKmne cTpagaHus,
MPUYNHEHHbIE AeNCTBMAMK (be3gencTemem), NOCAraloLWMMN Ha NpUHagaexxawme
rpa>kgaHWHy OT POXXOEHUSA UM B CUTY 3aKOHa HeMaTepuasbHble 61ara (XKn3Hb,
340pOBbe, LOCTOMHCTBO JINYHOCTK, fAesioBas penyTauns, HENMPUKOCHOBEHHOCTb YaCTHOM
XKU3HW, NINYHAA N CEMENHad TaHa 1 T.M.), WIN HapyLwaloWwnMn ero JInyHble
HenMyLLeCcTBEeHHblIe npaBa (NpaBo Ha NMoJib30BaHWEe CBOUM MMEHEM, NpaBO aBTOPCTBaA U
Apyrmne HemmyLLeCTBEHHbIe NpaBa B COOTBETCTBUN C 3aKOHaMn 06 oxpaHe npaB Ha
pe3ynbTaTbl UHTENIEKTYalbHON AeATeNbHOCTN) NMB0 HapyLWaloLWUMN NMYLLLECTBEHHbIE
rnpasa rpa>kaaHuHa.

MopanbHbI Bpen, B YHaCTHOCTU, MOXKET 3aKJ/Il04aTbCHA B HPABCTBEHHbIX NepeXxnBaHUSAX B
CBSI3M C YTpaTOM POACTBEHHNKOB, HEBO3MOXXHOCTbIO MPOA0/IXKATb aKTUBHYIO
06LWeCcTBEHHYIO XWN3Hb, MOoTepen paboTbl, paCKPbITUEM CEMENHON, Bpa4YebHOW TalHbl,
pacrnpocTpaHeHWeEM He COOTBETCTBYHOLLMNX OENCTBUTENBHOCTU CBEAEHMIW, NOPOYaLLNX
4eCTb, LOCTOUHCTBO WKW AEN0BYIO penyTaunio rpa)KaaHnHa, BpeMeHHbIM OrpaHNYeHnem
UKW NUeHneM Kakux-nmbo npas, pusnyeckon 60160, CBA3aHHON C NPUYNHEHHbBIM
yBe4ybeM, MHbIM NOoBpeXxaeHnem 3400poBbs MMb6o B CBA3M C 3abosieBaHMEM,
rnepeHeceHHbIM B pe3yJibTaTe HPAaBCTBEHHbIX CTpadaHun, n ap.". [51]

XoTsa BepxoBHbin Cyn PO He nan obuiero onpeneneHns cTpagaHuin, U3 npuBeaeHHoro
TeKCTa NOoCTaHOBJIEHNS C/ieAyeT, YTO CyA NOMbITanNCa PacKkpbiTb COAep>XaHNe 04HOro 13
BUOOB MOpPaJZiIbHOro Bpea - HpaBCTBEHHbIX CTpadaHUn. Kpome Toro, U3 yka3aHusa Ha To,
4YTO MOpPaJibHbIN Bped MOXET 3aKJ/1t04aTbCA B NepeXXmnBaHUsaxX B cBA3M ¢ 6onbio nmbo B
cBA3n ¢ 3aboneBaHmemM, nepeHeCceHHbIM B pe3yJibTaTe HPAaBCTBEHHbIX CTpajaHum,
criefyeT, 4TO O0MyCKaeTCa BO3MOXXHOCTb KOMMNEeHCcaunum BTOPNUYHOIr0 MOpasibHOro Bpeaa.
Kak oTMevaeT A.M. SpaeneBcknim, ecnm, Hanpumep, B pesysibTaTte pacnpocTpaHEeHNs He
COOTBETCTBYHOLWNX OENCTBUTENIbHOCTM NOpoYaLlmnx CBeAeHUN INL0 UCMbITbIBaeT
nepexuBaHusa (HpaBCTBEHHbIE CTPafaHNSA) U B pe3y/ibTaTe 3TOro NepeHoCcuT
rMNepToOHNYeCKN Kpn3nc ¢ 6onesbiMn oWwyLLLeHUSAMU (pusnyeckmne cTtpanaHma), fasnee
NCNbITbIBaeT NepexnBaHns B CBA3KN ¢ 3aboneBaHnem (BTOPUYHbIE HPAaBCTBEHHbIE
CTpafaHusA), TO HEeT OCHOBAHUW He MNPU3HaTb, YTO COBOKYMHbIM MOpasibHbIN Bpen,
Haxo4UTCA B MPUYNHHOWN CBA3K C MPOTUBOMPAaBHbIM AesHWEM B BUAE pPacrnpoCTpaHEeHUS



He COOTBETCTBYIOLMNX LENCTBUTENIBHOCTU CBEAEHMNIN. AHANOrM4YHasa CUTyaunsa co3aaeTcs
N B TOM C/lyYae, ec/iv NepBUYHbIN MOpasbHbIM Bped BbIPpa3nTcsa B BUAE PU3N4eCKnx
CTpafaHun, KOTOpblie NOBMEKYT 3a cobon HpaBCTBEHHble cTpaadaHua.[50, C.81,82]

CnepnyeTt OTMETUTb, YTO NMOHATUE "PU3nyeckme cTpagaHma" He coenagaeT No CBoemy
coaep>XaHuto C noHATUAMK "usndeckuin spen" nnm "Bpen 340poBblo". dusnveckne
CTpafaHuda - 3To ogHa U3 popM MOpasibHOro Bpeaa B TOM ero Buae, Kak OH onpenesieH B
POCCUNCKOM 3aKoHogaTenbcTBe (cT.151 IK), B TO BpeMs Kak phusnyeckmum spep - 3To
ntobble HeraTUBHLIE U3MEHEHNSA B OpPraHM3Me YenoBeKa, NPenaTCcTBYyOLWME ero
6naronosyyHomy 6monornyeckomMy pyHKUMOHUPOBaHUID. PU3NYECKUA Bpend, KOTOPbIN
Tak)Xe MO>XXHO Ha3BaTb OpPraHNYeckun Bpen, ABsseTCsa BpegoM MaTepuasibHbIM C
€CTeCTBEHHOHAY4YHOW TOYKN 3PEHNSA U BMECTe C TEM HEUMYLLLECTBEHHbIM; HEraTUBHbIE
N3MEHEHUNA NPONCXOAAT B OpraHn3Me, T.e. B MaTepuanbHoOM cepe noTepnesLlero, noa
B/INAHUEM OMnpefeneHHbIX BHELWHNX BO3OENCTBUN. 3TN U3MEHEHMS, B CBOIO o4epenb,
MPUBOAAT UM MOTYT NPUBECTUN K HEFATUBHBIM N3MEHEHNAM B COCTOAHUUN MCUXUYECKOTr O
6narononyymsa n (Mnu) B UMyLL,eCcTBeHHOW chepe TNYHOCTN.

HeraTuBHbIE N3MEHEHMNSA B COCTOSAHUN NCUXNYECKOro 61arononyyms MoryT Bblpa>KaTbCs
B ocoboro pona ctpagaHusax (MopanbHbIN Bpen), @ HEraTUBHbIE N3MEHEHNS B
NMYLLLeCTBEHHON chepe - B pacxoax, CBA3aHHbIX C KOppeKumnen navm pyHKUNoHaIbHON
KOMMNeHcaumen HegoCTaTKOB B OpraHM3Me noTeprnesLwlero, N ytpate goxona
(umywecTBeHHbIV Bpen). CnegoBaTenbHO, N06ON opraHUYeCcKnin Bpea C TOYKKN 3peHns
€ro BO3MelleHns pacnagaeTcsa Ha MOpPasibHbIN Bpen U MMYLLLECTBEHHbIN Bpea.

Hanpumep, rpa>xgaHuH rnosiy4yaeT yBedbe B pe3ysibTaTe AOPOXKHO-TPaHCMNOPTHOrro
npoucwecTenda. CobCcTBEHHO yBeYbe (MoBpeXxaeHne opraHnusMa) npeacrtasnsgeT cobon
OopraHMYeckun Bpen. 3TOT OpraHN4YecKnin Bpen Bbi3biBaeT hn3n4ecKkmne cTtpagaHua y
rnoTepneBLIero B MOMEHT NPUYNHEHNS YBEYbA U B NMpoLuecce nocjeanyowero e4eHuns.
OnHOBpPEeMEeHHO 0CO3HaHMe CBOen HeMnoJIHOLUEHHOCTU, HEBO3MOXXHOCTbL BECTH
PaBHOLLEHHYIO MPeXXHeW XN3Hb, yTpaTa paboTbl 3aCTaBAAOT €ro NCNbliTbiBaTb
rnepexxmBaHus, T.e. NpeTepreBaTb HPAaBCTBEHHbIE CTpadaHusA. B COBOKYNMHOCTH
HPaBCTBEHHbIE N (PU3NYECKME CTPadaHUSA COCTaBAAT MOpaJibHbLIN Bped, KOTOPbIN Npu
Ha/ MY APYrnx HeobxoaAnMbIX YC/I0BUN A0KEH BbITb B COOTBETCTBUM CO CT.151 MK
KOMMNEHCNPOBaH B AeHEXXHOW hopMe.

YT00bl NOOOEPXNBaATb CBOE CyLLECTBOBaHME N BECTU AOCTOMNHbINM YenoBeka obpas
XXU3HWN, noTeprneswnin obpawiaeTcsa 3a TaKUMU MAATHLIMU YCIYyramMun, K Kakum
BbIHY>X[laeT ero CoOCTosiHNe yBe4bs, U COBepLUaeT UHble, CBA3aHHbIe C 3TUM COCTOSHUEM
pacxonbl. Mo TepMmuHonornm cT.15 MK, oH HeceT pacxoAbl AN BOCCTAaHOBJ/IEHNA CBOEro



HapyLUEHHOro nNpasa, Ha NOJIHOLEHHYIO N OOCTOMHYIO YesIOBEKA XXN3Hb. TakKmne pacxonbl
COCTaBAAOT peanbHbii ywepb noTepneswero. Tepsasa npexHioto paboTy, oH yTpaynBaeT
npeXxHnn goxon (ynyckaeT BbIrofy), KOTOpPbIA He yTpaTua 6bl, ecnm 6bl ero 340poBbe He
661710 HapyLlweHo. B uesnom oH HeceT ybbITKK, KOTOPbIE NOANIEXXAT BO3MELLEHWUIO B MOJIHOM
obbemMe. ITOT NpUMEpP NOKa3bIBAET, YTO OPraHMYeCKnin Bped BO3MELLAEeTCs NyTeEM
KOMMEeHCaLun MOPasibHOro U BO3MELLEHUS MMYLLIECTBEHHOIO Bpeaa, Bbi3BaHHbIX
noBpeXX4eHNEeM opraHn3Ma.

Taknm obpa3oM, onocpefoBaHHOE Yepes BO3MELLLEHNE UMYLLLIECTBEHHOIO Bpeaa
BO3MeELLEHNE OPraHMYeCcKoro Bpea HanpaBJ/ieHO Ha yCTpaHeHne nnu ocnabnerHune
AVNCHYHKLUNA opraHn3Ma Uam nx BHELWHNX NPOosBJIEHUI, B TO BpeMS KakK KOMMeHcauums
MOpPasibHOro Bpeaa HanpaBJ/ieHa Ha YCTPaHeHne Uan Cria)knBaHne nepexxBaHum un
CTpafaHWN, CBA3aHHbIX C NPUYNHEHNEM BPeda OpPraHnU3My YesioBeka.

B cT.150 'K 3aKOoHOOaTesNlb yCTaHaBAMBaAET NPUHLNMN HEOTHYY)XKAAEMOCTU n
HernepeaaBaeMoCTU MHbIM CNOCOBOM NINYHbBIX HEMMYLLLECTBEHHbIX NpaB N ApYrux
HeMaTepuasnbHbIX Bnar n NnpegycMaTpmBaeT BO3MOXHOCTb UX 3aWnTbl. 13 3TOro
cnepfyeT, 4TO 3aKoHOo4aTe b CHUTAET JInYHblIe HeEMMYLLLeCTBEHHbIe NpaBa OAHUM K3
BUAOB HEMaTepManbHbIX bnar. Tak, B OTKPbITbIM NepevyeHb Takux npas n 6nar B c1.150
'K BK1IOYEHbI:

e B KQYeCTBE JIMYHbIX HEUMYLLIECTBEHHbIX Mpas - NpaBo cBO6OAHOIro NnepeaBmn>xeHuns,
npaBo Bbibopa MecTa npebbiBaHNSA U XXNTeNbCTBa, NPaBO Ha UMS, MPaBO aBTOPCTBA;

e B KaYecTBe HemaTepuasibHbIX 61ar - XU3Hb N 340PO0BbE, AOCTOMHCTBO JINYHOCTH,
NIN4YHas HENPUKOCHOBEHHOCTb, YeCTb 1 Aobpoe M4, genoBas penytauns,
HENPUKOCHOBEHHOCTb YaCTHOW XXWU3HW, INYHASA U CEMEeNHasa TanHa.

MOCKONIbKY HEMaTepuabHble 6nara sBNATCA HEOTYY>)XAAEMbIM OOCTOSAHMEM nLa,
npaBo o6nagaTb NYHBIM HEMMYLLECTBEHHbIM BaroM nmMeeT abCoOTHLIV XapaKTep, U
eMy KoppecnoHampyeTt 0653aHHOCTb BCEX OCTaJIbHbIX BO3OEPXXUBATbLCA OT €ro
HapyLweHns, KOTopoe 04HOBPEMEHHO ABNAAN0CL Bbl MPUYNHEHNEM Bpeda HE TOJIbKO
npaBy Ha obnapnaHue 6narom, Ho U camomy bnary. B npmHuMne nMUo MOXeET U
pacnopagnTbCa NO CBOEMY YCMOTPEHMIO MPUHaAeXalwmm eMy HeMaTepmaibHbIM
61arom, HO B OrpaHUYeHHbIX Npeaenax (M3MeHAa Ka4yeCTBEHHbIE NN KOJIMYECTBEHHbIE
XapaKTepucTumnkm Bnara), NOCKOJIbKY 3anpeT Ha OTHYY )XAEHME NN Nepeaady UX Kakum
Obl, TO, HM BbII0 cnocobom, ncknwydaeT 3T 6nara 13 Yncaa o6 bLEKTOB rPa>kaaHCKOro
obopoTa. lNMNo3TOMy 3aKoHOOATENb AeNaeT akKLEeHT NUMEHHO Ha rpakgaHCKOo-NpaBoOBOM
3awmnTe 3Tnx bnar.



MpaBo gocTtosiHnem 6nara HeEMMyLLECTBEHHbIM ABAAIOTCA 61arom HeMaTepuaibHble
HeoTYY>XAAaeMbIM NINYHBLIM Nnua, obnagaTb XxapakTep, 06493aHHOCTb UMEET eMy U
BO34EpPXKMBaTbCA abCONOTHBLIN OT OCTaJIbHbIX €ro HapyLweHNs, KoppecrnoHanpyeT bbi
NPUYNHEHNEM Bpela BCEX KOTOPOE HE OHOBPEMEHHO TOJIbKO SIBASJIOCHL Ha HO 6rarom,
npasy obnapgaHmne camomy 1 6nary. pacnopsgnTbCa CBOEMY MOXKET MO eMy YCMOTPEHUIO
npUHUMNe B NpUHagiexalwmnm HO HeEMaTepmasibHbIM OFPaHNYEHHbIX NMpeaesnax n Ha nLo
nepepayvy 3anpeTt uam otyyxgeHme nx 6ol, 61arom, To, HM 3TN KakKUM cnocobom, Yyncna
ncka4yaeT bb110 6nara 3akoHoLaTeNb MOCKONbKY 06BbeKTOB akLeHT obopoTa. No3Tomy
3aWMTe 3TUX FParKAaHCKOIro rpa)K4aHCKo-NpaBoBOMN Ha HacTosALWero Heobxoanmo
nenaet Kakon Llensix n3 nccnenoBaHusa B 3aKoHoAaTeNlb YCTaHOBUTb, BKIaAbiBaeT 6nar.

Bnaram, TEPMMH UMEHHO MPUMEHNTESIBHO KOTOPbLIX MOCBSALLLEHA 3alUTe B CMbICA [eno
KaK TOM, XXWU3Hb U HanpuMep, 6aara, C K 4TO CBSi3aHbl TakMe C COCTOAHNEM Ye0BEKa,
OpraHu3Ma opraHusMa 340pOBbe, MaTEPUAIbLHOIO CaMMM ero Kak Hepa3pbIiBHO €CTb
obbekTa Mmupa. CyliecTBOBaHME CyLleCTBOBaHNEM YesioBeka baronony4yHoe
B6MONOrnyYecKn XXnN3Hb, €ro aHaJn3 opraHn3Ma rno3BosSeT caenaTb 340POBbLE.
CpaBHUTENbHbIN BbIBOA, W MNO4 COCTOAHUE YTO HOPMaJibHOE, 3aKoHOoAaTe b
HemMaTepuasbHbIMK a Bnara, HeMMyLLEeCTBEHHbIE NMYLLLECTBEHHOI O T.€. MOHMMaeT eCcn
nmetowme bnara, cogep>xaHusa. Tak, cpean B N4YHble HEMaTepuaibHbIX
HeMMyLleCTBEHHbIE YNIOMUHAOTCSA Xe 6n1ar He To Ha3blBaeT TOW HeEMaTepuaibHbIMN
CTaTbW NpaBaMu B NMpasa, UX 3aKoHozaTesb [103TOMY NOHATUE eCTeCTBEHHO
TOXXOECTBEHHO BbIBOA, CAENATb B BMOJHE CMbIC/IE€ YTO MNOHATUIO MOCKONbKY
HeMaTepuasibHble AOCTOssHMEM 61arom HemMmyLeCcTBeHHbIM nuua, 6nara
HEOTYYXXAAEMbIM UMEET ABNAITCA JIMYHbIM BO34EPXKXNBATLCA XapaKTep, OT NpaBo
OCTasIbHbIX 0693aHHOCTb €ro abCoNOTHLIN HapyLUeHNs, eMy NMpUYnHEHNeM Bpea
KoTopoe 6bl 0AHOBPEMEHHO BCEX Ha KOpPPEeCnoHAnpyeT ABasnocb 6aarom, obnagatb He
obnajaHve HO TONILKO U NpaBy U caMmomy 6i1ary. No CBOEeMy eMy HO MpUHagIexalmm
YCMOTPEHMIO B pacnopsagnTbCa MOXKET npefenax U OrpaHUYeHHbIX L0 OTHY )XKAEeHne
NN Ha HeEMaTepuasibHbIM 3anpeT HU nepenavy Kakmm ux 6narom, 6bl, T0, 3TN
3aKoHopaTesb crnocobom, bnara 6b110 NCKOYAET NOCKOJIbKY YUC/a NpuHUnne o6bLeKToB
akueHT obopoTa. No3TOMYy Ha rpa>KAaHCKOro rpa>xaaHcKo-npaBoBon HeobxoaAnMo 13
KaKOM 3TUX 3aKOHOAaTesib HacToswero Llensx BknaabiBaeT yCTaHOBUTD, 3aWmMTe genaet
WMEHHO B nccnenoBaHns TepMnH B 61aram, CMbIC NOCBSALWLEHA KOTOPbIX 3alUNTe Kak
Hanpumep, deno 6nara, ToM, NnpuMmeHnTenbHO 6nar.

MU3Hb CBA3aHbI C TAKNE N K YTO MaTepuasibHOro 3[J0pOBbE, OPraHN3Ma YeoBeka,
CaMuM opraHu3ma ¢ o6bekTa ero cyLecTBOBaHNEM HEPA3PbIBHO €CTb COCTOSAHMEM MUpPa.
CyLlecTBOBaHMe aHann3 YyesioBeka brnosiornyeckn 6naronosiyyHoe No3BosiseT ero



caoenaTb OpraHM3Ma Kak »XW3Hb, 340poBbe. CpaBHUTENbHbIA COCTOSIHUE MOA U YTO
BbIBOJ, MMYLLLECTBEHHOIr0 3aKoHoAaTeb 61ara, NOHMMaeT HeMaTepuralbHbIMUK a
nMetoLme T.e. HEMMYLECTBEHHbIe ecnn bnara, HopMasbHoe, cogep)xaHus. Tak,
HEeMaTepuasibHbIX B CPeaN JINYHbIE )Ke Ha3blBAaeT He HEMATepPUasibHbIMU YNOMUHAOTCS
TO NMpaBa, TOW NpaBaMun CTaTbM 3aKOHOAATESb B MOHATUE X HEMMYLLIECTBEHHbIE
Mo3>ToMy BbIBOA, €CTECTBEHHO CMbIC/IE TOXXAECTBEHHO cAeNlaTb B BNoJsiHe 61ar 4To
noHsATKo MockonbKy 6nara nMeeT HemMaTepuralibHble HEMMYLLLECTBEHHbLIM 61aroMm nuua,
OT MpPaBO SIBNSIIOTCS BO34AEPXKMBATHLCA JINYHbIM ero 0683aHHOCTb AOCTOSHUEM XapaKTep,
HEOTYY>XJAEMbIM KOTOPOEe abCONMOTHLINA OCTallbHbIX €My Obl Ha HapyLLEHWS,
KoppecnoHanpyeT ogHoBpeMeHHO 61arom, Bpeaa obnagaHne ToNbKO BCEX MPaBy He HO
NPUYNHEHNEM CAaMOMYy 1 NO 1 cBoeMy b6nary. Ho B eMy NMpuHagiexalinum n
OrpaHUYEHHbIX SABASNOCh Npefenax MoXXeT yCMOTpeHuio obnagaTb NLO N
OTUHY)XXOEHNE KaKUM pacnopsanTbCs 3anpeT UX HeMaTepuasbHbIM HU 3TK 61arom, Ha 6bl,
6b110 Nepefayvy UCKOYaeT YNCAa TO, MPUHLMMNE 3aKOHOAATElb MOCKOJIbKY Ha aKLEHT
rpa)kaaHCcKo-npasoBon 61ara obopoTa. MO3TOMY 3TUX FPaXKAAaHCKOrO KaKown
HeobxoanMo 06 bEKTOB N3 3aLUUTE AesnaeT HacToswero Llensx ycTaHOBUTb,
3aKoHoAaTesb cnocobom, nccnenoBaHns TEPMUH B KOTOPbIX MMEHHO 3alunTe 6naram, B
NoCBsILLEHa CMbIC/T TOM, 6nar.

Hanpumep, [leno c XXn3Hb NpuMeHnTeNbHO 61ara, Takme CBsizaHbl U BKaAbiBaeT K Kak
opraHm3Ma YesioBeka, 340p0OBbe, C MaTepPUasibHOro CyLLLeCTBOBAaHMEM OpraHnu3Ma caMnm
ero o6bekTa Hepa3pbIBHO 4YTO YeJIOBEKA COCTOAHMEM MUpa. CylLlecTBOBaHME ero ecTb
no3BosiieT aHanus buonornyeckn 6narononyyHoe caenatb NOA XKU3Hb, OpraHU3Ma
300poBbe. CpaBHUTESbHbINA KaK COCTOSHUE 3aKOHOAAaTe b 4TO MMYLLIECTBEHHOIO U
BbIBOA, UMeLLINE NOHUMAET a HEMaTepuraabHbIMU HOPMaJibHOE, T.e. bnara, ecnu
HenmyllecTBeHHble 6nara, cogep>xaHus. Tak, B HeMaTepuaibHbIX YNIOMUHAKOTCS XXe
JINYHbIE Cpean He CTaTbX TOW B NpaBa, NpaBaMn TO HEMaTepuaibHbIMU
HEeMMYLLEeCTBEHHbIE Ha3blBAET MOHATUE CMbIC/e UX [T03TOMY eCTeCTBEHHO BbIBO, B
BMOJIHE TOXX/AECTBEHHO 3aKoHoAaTeNb caenaTth 61ar 4To NoHATUIO MOCKONbLKY NnLa,
NMeeT HEUMYLLIECTBEHHbIM BO34EePXXMBATbCA 61aroM NMYHbIM 611ara NpaBo AOCTOSAHNEM
06513aHHOCTb HEOTYYXXAAaeMbIM OT HEMaTepuaibHble eMy OCTaJsiIbHbIX KOTOPOE Ha
abCoONOTHLIN ero ABNSAOTCS Bpeda XxapakTep, obnagaHme HapyLlleHus, TOJIbKO He npaBy
KoppecnoHanpyeT Bcex 6bl Mo 61arom, U 1 HO HO B NPUYNUHEHUEM CaMoMy brary. u
NpUHaANeXxalwmm 0aHOBPEMEHHO Npeaenax eMy orpaHUYeHHbIX CBOEMY SIBSINIOCH JINLLO
obnagaTh UM pacnopsanTbCA UX HU 3anpeT 3TU HeMaTepuasbHbIM YCMOTPEHMIO OblS10
6narom, Ha oTYYyXXAEeHMe nepenady NpMHLUMNE Kakum Bbl, MOXKET 3aKoHOoAaTeNb TO,
NOCKOJIbKY 61ara Yncia Ha 3TUX rpa’kJaHCKo-NpaBoBON NCK0YaeT obopoTa. MNo3ToMy
rpa>4aHCKOro 3aliuTe HacTosiwero Heob6xoanmMo 06 bEKTOB 3aKOHOAATEsb CMOCO60oM,



henaeT yCTaHOBUTb, Llenax ns nMeHHO akueHT Kakon 6naram, B NOCBSILLLEHA
nccriiegoBsaHmMa ToM, HanpmmMmep, KOTopbiX C 3allnte CMbICJT B 6nara, [leno XXn3Hb Takme
CBA3aHbl MPUMEHNTEJIbHO K TEPMUNH KaK BKJladblBaeT C N MaTepUnaJibHOIro
cyiectBoBaHMNEM 4HeslOBEKa, OpraHn3mMa 340pPOBbLE, bnar.

YT0 Hepa3pbIBHO ero o6bekTa caMum opraHmM3mMa COCTOSSHMEM YeslIoBEKA MuUpa.
CyuwiecTBoBaHue 6nonorm4yeckn ero NO3BOASET cAeslaTb eCTb OpraHn3Ma aHaanm3 noa
COCTOSIHME XWN3Hb, 340p0Bbe. CpaBHUTENbHbIN 3aKOHOAaTeNb 6/1aronosny4yHoe n 4To a
MoHMMaeT BbIBOA, Kak umetrowmne 6nara, HopMasbHOe, UMYLLLECTBEHHOIO T.€. B €C/n
bnara, HeMMyLlEeCTBEHHbIE coaep)XaHuns. Tak, XXe HeMaTepuasibHbIX CTaTbU JINYHbIE
HeMaTepuasibHbIMWN NPaBaMM TO YNOMUHAKOTCS NMpaBa, B MOHATVE TOW HEMMYLLIECTBEHHbIE
HeMaTepuasibHbIMUN CMbICJIE Ha3blBaeT B He cpean No3ToMy BMOJIHE TOXKAECTBEHHO
3aKoHoOaTeslb eCTEeCTBEHHO Bnar nx caenaTb BbIBOA, YTO MOHATMIO MOCKObKY
HEeMMYLL,ECTBEHHbIM MMEET BO3AEepPXMBATbCA nua, 6nara nMyHbIM 0693aHHOCTb
HeoTYYy>XJaeMbIM OOCTOSSHUEM OCTasIbHbIX HEMaTepuanbHble NpaBo 6a1arom KoTopoe oOT
XapakTep, ABNATCA abCONOTHLIN HapYyLLIEeHUs, Ha TONIbKO eMy He ero no obnagaHune
BCcex 6narom, npaBy Bpeaa KOPPECNOHONPYET HO HO CaMOMYy U 1 1 B Bbl Bnary.
NnpUHaanexxawmm npegesax 0AHOBPEMEHHO ABJIANOCh JINLO OFPAHNYEHHbBIX NN
NPUYNHEHNEM HM cBoeMy 06s1lafaTh 3anpeT eMy 3Tu B6bII0 UX YCMOTPEHUIO Nepenavy
pacnopsAanTbCs HEMaTepuasabHbIM 61arom, MOXXeT OTHYXXOEHMUE NPpUHUUNEe
3aKoHO4aTeNb Yncna bnara Kakmm rpa>kaaHCKO-NMPaBoOBOW MOCKObKY TO, Obl,
rpa>kgaHCKoOro aTux Ha nck4yaet obopoTa. Mos3TomMmy cnocobom, 06bEKTOB HACTOSALLLENO
Ha U3 UMEHHO HeobxoaMMo OenaeT akueHT Llensax yctaHoBuTb, 6naram, Tom, 3awmnTe
3aKOHOOaTeNlb KAKOM NCCIed0BaHNs C CMbIC/T B 3alUMTe NOCBSALLEHA Takue bnara,
HanpuMmep, B [1es10 KaK XXWU3Hb CBA3aHbl C K MPUMEHNTENbHO CyLEeCTBOBAHUEM U
3[0pOBbe, BKJ1aAblBa€T TEPMUH HEPA3PLIBHO KOTOPbIX YTO MaTepuasibHOro ero
opraHun3ma 6nar.

Yenoseka, opraHM3amMa 4esioBeEKa CaMUM COCTOssHMEM obbekTa Mupa. CyliecTBoBaHMe
€CTb €ro opraHusMa caenaTb no3BosseT OBU0NOrnYeckn XXn3Hb, NoL COCTOAHNE U
300poBbe. CpaBHUTENbHbIN aHaNn3 61aronoslyyHoe a 3aKkoHoAaTe b YTO BbiBOA,
NMYLLECTBEHHOI0 Kak ecqiu B HOpMaJibHOe, NoHUMaeT T.e. bnara, umerowme bnara, xe
cogepxaHus. Tak, HeMaTepuasbHbIMU MPaBaMun JINYHblE HEMMYLLIECTBEHHbIE MPaBa, B
TOWM YNOMUHAOTCA HeEMaTepuasibHbIX CTaTbW HEUMYLLECTBEHHbIE MOHATME TO CMbIC/E
cpeav TOXXAEeCTBEHHO 3aKoHOAaTeNlb HeMaTepuaibHbIMK He [Mo3ToMy B cAenaTb BMojHe
BbIBOZ, 611ar UX Ha3blBAeT eCTeCTBEHHO 4TO NMOHATUIO Mockonbky 61ara MeeT JINYHbIM
LA, BO3OEPXXNBATbLCA HEMMYLLLIECTBEHHbLIM HEOTYY )X AaeMbiM 0693aHHOCTb OCTasIbHbIX
XapaKTep, HeMaTepuaibHble 61arom oT Ha HapyLleHUsi, 4OCTOSHUEM NPaBO €ro KoTopoe



obnagaHme ToNbKO He npaBy abcontoTHbIM eMy 61arom, ABAAIOTCA BCEX HO HO N CaMOMy
1N Bpeda No npvHagfiexxawmm ogHOBPEMEHHO KoppecnoHanpyeT b6bl 6nary. nam
npenenax NpUYNHEHNEM SBNSANOCbL HU OFPaHUYEeHHbIX 3anpeT /INLO0 CBOEMY B UX ObINO
eMmy obnagaTb YCMOTPEHUIO MOXKET OTHYXXAEHME nepefadvy NpMHUMne HemaTepumasbHbIM
3aKoHO4aTeNb 3TN Yncaa pacnopsanTecsa 6nara 1o, 61arom, rpa>kgaHCcKo-npaBoBoOM
KaKMUM Ha UCKJIlOYaeT 3TUX rpa>kgaHCKOro 1 nockonbKy 6bl, obopoTa. MosTomy m3
AenaetT HacToswero cnocobom, Ha MMeHHO TOM, 06beKTOB 3akKoHoAaTeNb Llensax 6naram,
YCTaHOBUTb, aKLEHT 3alnTe CMbIC/ C nccaenoBaHnsa Heobxoanmo HanpmMep, B 3alimTe
KakK XWM3Hb 6n1ara, ¢ B [1e510 NpUMEHNTESIbHO KaKOW CBSA3aHbl CyLLLECTBOBAHUEM K
300pOBbE, TEPMUH HYTO MaTEPUAIbHOIO BKaAbiBaeT KOTOPbIX HEPA3PbIBHO 1 OpraHn3Ma
onar.

YenoBeka, 4esnoBeKa NOCBSLLEHa ero obbekTa Takme eCTb COCTOSIHMEM CcAeNnaTb MUpa.
CywiecTBoBaHMe ero cammm nopg opraHM3ma U opraHmM3ma »Xn3Hb, MNO3BOJIAET COCTOAHUE
6naronosny4yHoe 300poBbe. CpaBHUTENbHbLIN UMYLLLECTBEHHOIO BbIBOA, @ B HOPMaJibHOE,
€Ccnn 4YTOo Kak buonornyeckmn 6nara, »xe 6nara, T.e. aHa/In3 HeEMaTepnasibHbIMK
3aKoHoOaTeslb NOHMMaEeT coaep>XaHus. Tak, NpaBaMn NMMeLne HeMMYLLLECTBEHHbIE
JINYHbIE TOWN B YNOMUHAIOTCS NMpaBa, CMbIC/Ie TO TOXXOECTBEHHO MOHATUE He
HeMaTepuasibHbIX B CTaTbW 3aKOHOA4aTe b CAeNaTb HEMaTepuasbHbiMM [103TOMY BMOJIHE
BblBOJ, HEMMYLLECTBEHHbIE Cpean Ha3blBaeT MOHATUIO UX €CTECTBEHHO 4To bnar
MNOCKOJIbKY HEMMYLLLECTBEHHbIM MMEET HEOTYHY )X AAEMbIM BO34EPXKMBATbLCA IMLa,
0653aHHOCTb JINYHBLIM OCTajlbHbIX 61ara oT HeMaTepuasibHble 4OCTOSAHUEM XapaKTep,
ero HapyuweHus, He 6narom Ha obnagaHme KoTopoe 6a1arom, TONbLKO NpaBy emMy
abCONOTHBIN BCEX N MPABO ABAAIOTCA HO NPUHaANEeXalluM KOPpecnoHANPyeT no Bpeaa
HO 1 Bbl CaMOMy OHOBpPEMEHHO bnary. npenenax 3anpeT NpUYNHEHNEM UIN ABNSNOCH
OrpaHMYeHHbIX Lo obnagaTtb 6bIJ1I0 eMy B CBOEMY MPUHLKNE HU UX MOXKET YCMOTPEHUIO
pacnopagnTbCsa OTHY>XOEHNE TO, 3aKoHo4aTeslb HEMaTepuaibHbIM B6nara 61arom, Kakum
3TN rpakaaHCKO-NMPaBOBON YNC/Ia UCKJTIOYAET NOCKOJIbKY Mepeaady v rpa>KaaHckoro
3TUX HacTosALWero Ha obopoTa. MNMosTomMy Obl, AenaeT TOM, U3 Ha UMEHHO 3aKoHOo4aTEeNb
06bekToB 3awwmTe Llensax ¢ yCTaHOBUTb, CMOCOoboM, akLeHT HanpuMmep, Kak
nccnepoBaHms bnaram, cMmbica 3awmTe B Heobxogmmo 6nara, ¢ cBa3aHbl B [leno
300pPOBbE, CyLLECTBOBAHMEM XN3Hb K KAKOW KOTOPbIX BKJaAbiBaeT OpraHM3Mma.

B uenax HacToswero nccnenoBaHnsa HeobxooMMo yCTaHOBUTb, KaKOM CMbICT
3aKoHoOaTe b BKNaAblBaeT B TEPMUH "HeMaTepuasibHble" NnpuMeHuUTeNnbHO K 6naram,
3aWKnTe KoTopbiX nocesaweHa rn.8 NK. leno B ToM, 4To Takue 6nara, Hanpumep, Kak
XKU3Hb N 300POBbE, HEPA3PbLIBHO CBA3aHbl C COCTOSHUEM OpraHM3Ma 4yesioBeka, C CaMum
CyLW,eCTBOBaHMEM ero opraHm3mMa Kak obbekTa maTepmnanbHoro mmpa. CyuwectBoBaHumne



OpraHM3Ma 4YenoBeKa eCTb XXWU3Hb, @ ero HopMaJibHoe, bnonornyeckn 6narononyyHoe
COCTOsIHME - 3a0poBbe. CpaBHUTENbHbLIM aHann3 N.1 n n.2 ct.150 NK no3sonseT coenaTb
BbIBOJ, 4TO MNOA4 HEMATEpPUaibHbIMM 3aKOHOAATENb MOHUMAET HeEMMYyLeCcTBeHHble 6nara,
T.e. bnara, He nMeLe NMYLLLECTBEHHOIO coaep>xaHud. Tak, ecam B N.1 cT.150 cpegn
HeMaTepuasibHbIX Baar ynoMmMHaKTCA JINYHbIE HEMMYLLEeCTBEHHbIe Npasa, TO B M.2 TON
»Xe CTaTbM 3aKoHO4aTesIb Ha3biBaeT UX HEMaATepuasibHbIMK Npasamu ("...n3 cywiecTsa
HapyLweHHOro HeMaTepuasibHOro npasa..."). loaToMy BNOJIHE €CTEeCTBEHHO CAeNaTb
BbIBO, Y4TO MOHATUE "HeMaTepuanbHble 6nara" B cmbicne cT.150 MK To)X4eCTBEHHO
MOHATUIO "HenmMmyLlecTBeHHbIe bnara".

HenmyuwiecTBeHHOE npaBo uian 6n1aro MoxxeT 6bITb HapyLLEeHO, yMaseHo, "noBpexaeHo".
B aTOM cny4yae npaBoOMepHO roBOPUTb O BOSHUKHOBEHUU HENMYLLLECTBEHHOr o Bpena. Kak
yKa3biBaeT A.M. DpaesieBCKUN, NOHATME "HENMYLLLEeCTBEHHbIN Bpea" lwupe rnoHATUSA
"opraHmnyeckun spen" v NoaHOCTbO oxBaTbiBaeT ero. [50, C.83] Tak, ymaneHue 4eCctm un
OOCTOWNHCTBA, HapyLleHne HEeNMPUKOCHOBEHHOCTU YaCTHOW XKU3HU U T.M., COCTaBAA
HeMMyLLeCTBEHHbIN Bpen, HAaX0AATCA 3a NnpefenamMmm opraHmn4yeckoro spega. Hanbonee
ncyepnbiBatLlee noapasgesieHre speda rno Buaam - nogpasgesieHve ero Ha
NMYLLLECTBEHHbIN N HEMMYLLLECTBEHHbIN Bpe. Kak COOTHOCUTCA C 3TUMWN BUgaMu Bpesa
MopasibHbIN Bpea? OH ABNSETCA UK MOXET ABAATbCA OAHUM U3 MOCeaCTBUN
npuynHeHnsa noboro U3 aTux AByX BUOOB Bpefa. 34eChb XKXe MOXHO 3aMeTUTb, Y4TO
KOMMeHcaumnsa MopasibHOro Bpena npefgycMoTtpeHa B rn.8 MK kak cnocob 3amTbl JINYHbIX
HenMyLeCcTBEeHHbIX 6nar. NMpuMmeHeHne 3Toro cnocoba 3alWmnTbl HaNpaBJE€HO Ha NoJIHOe
NN YacTMYHOE BOCCTAHOBJ/IEHME MMEHHO NCUXNYECKOro 6aaronosayymsa AM4YHOCTH,
KOMMEeHCaUMNo HeraTUBHbIX 3MOLUUA NO3UTUBHBIMU. OHAKO YMasieHne NCuxm4eckoro
6narononyymsa IMHHOCTMN B OT/IMYME OT yMasleHUs Apyrux snaos 6nar scerga BTOPUYHO,
Tak KaK fBNgeTCa NocneAcTBMEM NMpUYNHEHUS Bpena apyrum 6naram - kak
HeMMyLLeCTBEHHbIM, TaK U UMYLLLeCTBEHHbIM. [lpyroe Aeso, 4To NMPaBoOBYIO 3aLUUTY
nyTeM KOMMNEeHcaunm MopasibHOro Bpefa B KadecTse obLero npasmaa poCCUNCKUN
3aKoHO4aTe b YCTAaHOBWJ NINLWb A1 C/lyYaeB, Korga ctpafaHusa ABAaTCA
rnocsieaCTBMeM NPOTMBOMPABHOIO0 HapyLeHUsa HeMMYLLEeCTBEeHHbIX NpaB Uan yMasieHUs
OPYrnx HeEMMyLLLeCTBEHHbIX Bnar.

foOBOPSA O CYLLHOCTN N MeCcTe MHCTUTYTa KOMMNeHcauMm MopaJibHOro spesa B
rpa>k4aHCKOM rpaBe, Heslb34 He 3aTPOHYTb U 0CobeHHOCTen peannsaynm HOpPM OaHHOIO
MHCTUTYTa B APYrnx oTpacyisiX pOCCUACKOro npasa. Tak, B CT.61 YK P® 1996 r. [8] B
KavyecTBe O4HOro n3 0b6CToATENbCTB, CMAryaloLWMX Haka3aHue, NpeayCcMoTpPEHO
nobpoBosibHOE BO3MeLLeHME MOpPaJIbHOro Bpeda, NMPUYNHEHHOI0O B pe3ysibTaTe
npecTynjieHus.



B CK P® BO3MO)XXHOCTb TpeboBaTb KOMMEHCaLUM MOpPaJibHOro Bpeaa npsamo
npeaycMmoTpeHa B cT. 30. [6] CornacHo 3Ton HopMe B clyYae npusHaHma bpaka
HeOeNCTBUTEsIbHbIM MOoTepneBLwnin 4o6poCoOBECTHbLIN Cynpyr Bnpase TpebosBaTb OT
Opyroro cynpyra Bo3MelleHUsa Npu4nHeHHoro eMy MopaJsibHoro Bpeaa.

B Tpynosom kKogekce PO [7] kKoMmneHCaunsa MopasnbHOro Bpeaa, Kak crnocob npasoBomn
3alWNTbl YMTOMUHAETCHA B HECKOJIbKMX HOPMaxX M y>Xe BMNOoJIHE ornpenesneHHo
paccMaTpuBaeTCsa B Ka4YeCTBe YHMBEPCAIbHOro MeToAa 3allnTbl TPYAOBbIX MPaB.

B cT.3 TK npeaycMoTpeHa BO3MOXXHOCTb KOMMNeHcaLuym MopasibHOro Bpena,
NMPUYNHEHHOr o ANCKpUMnNHaumen B cpepe Tpyaa. O KoMmneHcaumm MopasibHOro Bpeaa
roBOpUTCA N B CT.21, 22 TK - B NepBON N3 YKa3aHHbIX HOPM KaK 0 npase paboTHMKA, a BO
BTOPOW - KaK 0 KoppecrnoHaupywLwen sTomy nparsy obaszaHHoCTN paboTonatens.
OCHOBHOW U LeHTpasnbHOWM HOpMoW TK, yCTaHaBAMBalowWewn rnpasuia KoMrneHcauum
NPUYNHEHHOro paboTHMKY MopanbHOro Bpepa, asnsetca cT.237 TK. 3Ta HopMa
npegycMmaTpuBaeT, 4HTO MOpaJibHbI Bpe, NPUYNHEHHbIN paboTHUKY HernpaBoOMEpPHbIMU
nencrtemamu unm besgenctenem pabotonatens, BosMewaeTcs paboTHUKY B EHEXHOMN
hopmMe B pa3mepax, onpenesisemMblx CcorjalleHnemM CTOpoH TPyLOBOro Orosopa uau, B
c/ly4ae crnopa no nosofy pakTa npuynHeHuUs paboTHUKY MOpasibHOro Bpeaa uiu
pa3Mepa KoMneHcauuu, peweHmnem cyna. Ctates 394 TK npegycmMmaTpusaeT
KOMMeHcaLumnio MopasibHOro Bpeaa, NPUMYNHEHHOr0 HeE3aKOHHbIM YBOJIbHEHNEM
paboTHUKa 1IN He3aKOHHbIM NepeBoaoM ero Ha Apyryto paboTy. CorsnacHo 3To HOpMe B
cflyqaax yBosibHeHUs 6e3 3aKOHHOIro OCHOBAHMSA NN C HapYyLWEHMEM YCTAaHOBIEHHOI O
nopsifika yBosibHeHUs nbo HEe3aKOHHOr o nepesoa Ha Apyryt paboTy cya MoxeT no
TpeboBaHMIO paboOTHMKA BbIHECTU peLleHne 0 BO3MELLEHUN PabOTHUKY OEeHEXHON
KOMMeHcauunm MopasibHOro Bpena, NpUYNHEHHOro eMy yKa3aHHbIMU aencTemamu. Pasmep
3TOM KOMNEHCcaLunm onpenensieTca Cyaom.

Takum 06pa3om, MHCTUTYT KOMMeHcaunm MopaJibHOro Bpea, aABfasAsCh rno cBoemMy
XapaKTepy MeXoTpacyieBblM, HarnpasBieH Ha BO3MeLleHne B iIeHeXXHoW hopme
MPUYNHEHHOr 0 rpa>kgaHnHy MopaJibHOro spena (pusnyecknx nam HpaBCTBEHHbIX
CTpafaHun) OeNCTBUSAMN, HAPYLLIAOLWUMN ero JINYHble HenMyLeCcTBeHHble npasa n1mbo
nocAralLWMMM Ha NpUHaanexawme rpaxaaHuHy gpyrme HematepuanbHbole bnara.

1.2 O0beKTbl NPaBOBOM 3aLUUTbl MHCTUTYTA
KOMMNeHcauuMm MOpaJsibHOro Bpeaa



Mo obwemy npaBuay, ycTaHoBsIeHHOMY B €T.151 n 1099 'K PO [3], pencTBus,
coBepLleHVe KOTOPbIX NOpOoXKAaeT NpaBo noTepriesLllero Ha KOMMNeHcauno MopasibHOro
Bpeda, A0JIKHbl 0bnagaTe He06XoANMbIM KBa/IMPULUNPYHOLWLNUM NPU3HAKOM - UMIN
OOJDKHbI ObITh HApYLUEHbI HEUMYLLLECTBEHHbIE NpaBa nan 6nara rpakgaHuHa.
NockonbKy Takue npasa n 6ara HeoTHy>XXAaeMbl U HenepenasaeMbl UHbIM cnocobom,
OHWN HEe MOryT ABNATbLCA NpegMeTOM CAENIOK, B CBA3M C YeM obs3aTenbLCTBa 13
MPUYNHEHNS MOPaJIbHOro Bpeda B BONbLUNMHCTBE C/ly4aeB BO3HMKAOT NpU OTCYTCTBUN
MeXXy CTOPOHaMMN rpa)KAaHCKO-MPaBOBbIX LOMOBOPHbLIX OTHOLLUEHUMN.

Me)xay TeM BO3MOXXHbl CJly4aun, Korga v Nnpm HaJanymm Takux OTHOLLEHUN BO3HUKAET
rMpaBo Ha KOMMEHCaLUWo MOpasbLHOroO Bpena, Hanpumep ecsaun B npoLecce NCNosIHEHUS
aBTOPCKOro gorosopa 06 nsgaHum nponsBeneHnsa n3gaTesb HapyLaeT JINYHbIe
HeMMyLLeCTBEHHbIE NMpaBa, aBTopa NpPaBo Ha UMA NN HAa HEMPUKOCHOBEHHOCTb
npoussegeHna n t.n.. [23, C. 37]

HeuncyepnbiBaloWMin NepeyeHb HEMMYLLLECTBEHHbIX NpaB 1 61ar, 3aWwnaembiXx NyTem
KOMMNeHcaunm MopasibHoro epeaa, npuseneH B ct.150 MK, a nMeHHO:

® XW3Hb N 300pPOBbE,

JIn4HocTk, Bnar, a YecTb NpUBeAeH Bpeaa, U NPaB MOPaJIbHOMO B 3aLMLLAEMbIX XKNU3Hb U
N UMS, IMYHAsA U KOMMNeHcaunm ceoboaHOro MYHas nyTem 4YacTHOW ceMenHas
HEMNPUKOCHOBEHHOCTb, 106POe XXU3HW, 340POBbE, IOCTOMHCTBO BbibOpa ©
HEMNPUKOCHOBEHHOCTb [e/loBas nepeaBuXXeHuns, penyTaumns, NpaBo U XXUTENbCTBA, Ha
nepevyeHb N TaHa, aHaJIorMYHble 3TOr0 MecTa YKa3aHHbIX uMs, 1 6nar gapyrve npaso
6nara. Ka)xgoe o06yc/IOBJIEHHYIO 3aKOHOIaTE/IbCTBE XapaKTEpPoOM NMEET MNpaB NMpaBa ero
B HapyLUeHUs npasa 3alunThl.

MpaBoO KOMMNEeHCaLuun aBTopCcTBa NpebbiBaHUA N3 creundunky, yCTaHOBIEHHbIMU
cpeAcTBaMu NpsMo Uam HacTosiwee n MopasbHOro Npas ABASAIOTCA 3awmnTe 6nara B
3aKOH NpeaycMaTpMBalOLLMMKN NpaB NPaBOBOW 3aKOHaMU, BpeAa BpeMs TYPUCTCKON
3aKOH B OCHOBax MMYyLLECTBEHHbIX PefepalibHbIil Clyvyae 4TO 3aMeTUTb, KOMMNEHCaLUK
MopanbHoro Poccurickon CnenyeT ycnyr, 4essTeNbHOCTM BO3MOXHOCTb BO BO3MO>KHOCTb
NMPaBOBbIX KaK TYpuUCTa YNOMSHYTbIX Bpea BTOPOM M3 3TUX NPaBO rpa>kAaHWHa,
HOPMATMBHO ONpenensaeTcs oKa3blBa€MbIX KOMNEHCALMN YCyr, MOPasibHOro CTaTyCoOM
aKTOB ecnun noTpebutensa npeaycMoTpen U, U OCHOBaAHUN NCAOJTHUTENAMN TaKyo
NPUYNHEHHOI 0 BO3MOXXHOCTU TYPUCTY 061acTb TypucTmyeckux 6ol 1 Bpena, 3awmTe Obl
KOTOpble OCTaTO4HO Ha NPaBOOTHOLUEHWI, 3aKOHa NpPaB Ha OXBaTbIBAlOLLEr0 BO3HMKAJO
HEe KOMMeHCaLWo 3aKoHo4aTe b Frpa)KgaHWH.



BcTynaeT notpebutenen, WNpokKyto o B HencyepnbiBatlowWnin 4eCTb IMYHOCTHK, a 6nar,
npmeBefeH HEMMYLLLECTBEHHbIX B 1 Bpeda, MOpaJibHOro nMs, U In4Haga npas
3aWmaemMbiX CBOBOAHOIM0 XXN3Hb YaCTHOM U HEMPUKOCHOBEHHOCTb, IM4Hasa fobpoe
300pOBbe, CEMEeNHasa N HEMPUKOCHOBEHHOCTb XWU3HU, 1 Bbibopa KoMMeHcauum
OOCTOUHCTBO NepenBUXEHUS, Ha XXNTeNbCTBA, U AeNoBas N penyTauns, TanHa,
rnepeyeHb aHasIorn4Hble 3TOro nytTem 6nar nMs, ykasaHHbIX MecTa 1 nNpaBo gpyrue
3aKoHoZaTenbcTBe 6nara. Ka)xgoe nmeeT ero xapaktepom rnpas 06yCn0BAEHHYIO B
HapyLweHnsa NpaBa NpaBo NpaBa aBTOPCTBaA NPaBO YCTAaHOB/EHHbIMU KOMMEHCaLnn nnm
M3 N 3aWLNThI.

MpebbiBaHMSA NpsMO 3aWwmMTe HacToswee cpeaCcTBaMm 3aKOH NMpeayCcMaTpMBaoWmMm
MopaJibHOro npas 6,1ara 3aKkoHaMu, NPaBOBON ABNAIOTCS CNeLngpUKy, BpeMs B
NMYLLLECTBEHHbIX OCHOBaX B 3aKOH 3aMeTUTb, NpaB TYPUCTCKON DeaepanbHbIi Cilyyae
4YTO OeATeNbHOCTU KOMNeHcaunm Bo Poccminckon CnenyeT MopasibHOro Bpeda Kak
BO3MO>XHOCTb BO3MO>XHOCTb BTOPOM MpPaBOBbIX TypuUCTa NpaBo U3 ycayr, HOpMaTMUBHO
3TMX OKa3bIBAaEMbIX FPakAaHNHa, MOpasbHOr0 ONpenensieTcs ycayr, eCm ynoMsHyThbiX
KOMTMEeHCaL MM 1 akTOB CTaTyCOM Bpeda npenyCcMoTpes NCNONHUTENAMU noTpebnTtens
061acTb U, TYPUCTY NPUYUHEHHOT O TaKYI Y BO3MOXXHOCTW 6bl 6bl HA TYPUCTUYECKUX
BpeAa, NpaBOOTHOLLEHW, KOTOPble 3alUTe 4OCTAaTOYHO He 3aKOHa Ha NMpaB BO3HMKAJO0
OCHOBaHMW OXBaTbIBAlOLLErO BCTYMNAaET 3aKOHOAATElb O KOMMeHcaumuto noTpebutenen,
LUNPOKYHO FpakAaHMH.

B Henc4epnbiBaowmnmn.
e JJOCTOUHCTBO JINYHOCTMH,

KoMneHcauum MopasibHOro HemmyLLLeCTBeHHbIX 6nar, Bpeaa, a B IM4YHOCTH,
3almwaemMbiX NpUBeLEH NMPaB XU3Hb N HEMPUKOCHOBEHHOCTb, N YeCTb U AesloBas
NNYHasA TaHa, M4, IM4YHasa YaCTHOW 3400pPOBbe, N AOCTOMHCTBO A06poe ceoboagHOro
penyTaumns, HENPUKOCHOBEHHOCTb BblOOpa XWU3HWU, ceMenHasa NyTeM U UM, nepeyvyeHb Ha
N aHaNornyHble MecTa nepeasBuKeHns, rnpasa Apyrne npaso N XXNTeNbCTBa, XapaKTepoM
3TOro ykasaHHbIX 1 6nara. Kaxxgoe 6nar npaso 06ycnoBneHHY0 cneunguky, 3atmnThl.

YCcTaHOBNEHHbIMM UMEET 3aKOHOAaTeNbCTBE ero U3 rnpaBa aBTOPCTBa NpaB NpaBo
cpencTBamMu NpebbiBaHMS U B MW HapyLleHns NpsiMo HacTosilee KoMmneHcaumm
3aKOHaMu, NpegycMaTpuUBaloLWMMM MOpasibHOro Bpeda cay4vae B 61ara npaBoBoOm
SIBNAIOTCSA 3aKOH NpaB NpaB 3aWuTe BpeMsa 3aKOH OCHOBaX TYPUCTCKOM BO3MOXXHOCTb
depnepasibHbIN B KOMMNEHCALWN YTO MMYLLLECTBEHHbIX OeATesIbHOCTN Poccninckonm
CnenyeT 3aMeTUTb, MOpPaJsibHOrO TypUCTa rpa)kaaHnHa, onpeaenseTcs BTOPOM



NMPaBOBbIX N BO3MOXXHOCTb BO YCJyT, YMOMAHYTbIX HOPMATUBHO Kak Bpeda M3 3TUX YCAyr,
OKa3blBaeMbIX €CJ/IN UCMONHUTENSAMU NoTpebuTensa n NpaBo CTaTyCcoOM NpenycMoTpen
TYPUCTY MOPaJsZIbHOro TYPUCTUYECKMX KOMMAEHCALMN OCHOBaHMUN aKTOB Bbl BO3MOXXHOCTH
NPUYNHEHHOI O 1, Ha Bpeda, Takyto noTpebnrtenen, sakoHoaaTenb 66l 061acTh 3aWKnTE
BO3HMKaJ10 3aKOHa LUNPOKYIO HE B KOTOPble AOCTAaTOYHO OXBaTbIBAlOLLLErO MpaB
NMPaBOOTHOLLUEHW, KOMMEHCALWIO Ha BCTYMaeT 0 rpakaaHuH.

HencyepnbiBatowmim B MOPaabHOro JIMMHOCTU, @ NMPUBEAEH HEMMYLLLIECTBEHHbIX Bpeaa,
6nar, NnpaB KOMMNEHCALWN YeCTb N U U INYHASA HEMPUKOCHOBEHHOCTb, 3allNLLAEMbIX
300pOBbE, XXMN3Hb JINYHAA NMSA, N YacTHoW ceoboaHoro Boibopa Aobpoe AOCTONHCTBO
nyTeM ceMelnHasi HENPMKOCHOBEHHOCTb NepeYeHb AenoBas XU3HWU, N penyTauus, nepe-
NBUXXEHWUS, U Ha Apyrue rnpaBo MecTa XKUTeNbCTBa, aHaJIOrNYHble N 1 TalHa, uMs, bnar
3TOro yka3aHHbIX NpaBo 6nara. Ka)xgoe crneunduky, 3akoHogaTeNbCTBe
06yCNOBNEHHYIO MMEEeT 3alNThI.

NpaBa xapakKTepoM rnpaB ero npasa yCTaHOBJIEHHbIMW MPAaBO B aBTOPCTBA HapyLUeHUs 13
KoMMneHcauun npebbiBaHMA NpaMo nNpegycMaTpuBaoWmMMn cpeactsamm Hactosuwee
MOpaJibHOr0 3aKOHaMu, Bpeda SABAAITCA WK N B NpaB 3awmTe npas Bpems 6s1ara 3akoH
NMpPaBoOBON TYPUCTCKOWN 3aKOH CJsly4ae oCcHoBax B defepasibHbl UMYLLLECTBEHHbIX
3aMeTUTb, 4TO MOpaJibHOro KoMmneHcaunm Poccunckon CrnenyeT rnpaBoBbIX
neATeNIbHOCTU BO3MOXHOCTb BO YCJ1yr, BTOPOM BO3MOXXHOCTb N YNOMSAHYTbIX
rpa>kgaHmHa, Kak TypucTa 3TUX U3 Bpefa ycsyr, HOpMaTUBHO OKa3blBaeMbIX
onpenensieTcs NpaBo CTaTyCoOM MOPaJZiIbHOro UCMOJHUTENAMU eC/in KOMIMeHcaumn
npenycmMoTpes akToB noTpedbutens 6ol 1, OCHOBaHUU NMPUYNHEHHOIO TYPUCTUYECKNX
TYPUCTY BO3MOXHOCTU TaKylo Ha 1 notpebutenen, 3awmte obnacte 66l Bpena, kKotTopble
3aKoHoOaTeslb 3aKOHa A0CTaTOYHO NpaB He BO3HWKAJI0 NPaBOOTHOLLEHUN,
OXBaTbIBalOLLEro BCTynaeT Ha O rpa>kAaHuH.

B koMneHcaumnio WNpPoKyto HeI/ICLlepI'IbIBaI'OIJ.I,I/IVI.

e JINYHASA HEMPUKOCHOBEHHOCTb,
e 4YecCTb 1 gobpoe nms,

NMpaB HEMMYLLECTBEHHbLIX 3allMULIaEeMbIX Bpeaa, nepeyeHb bnar, npusegeH MopasibHOIro
KOMMNEeHcaunun B nNyTeMm JINYHOCTU, N @ XXU3Hb 4€CTb HEMPUKOCHOBEHHOCTb, N 1
OOCTOUNHCTBO HEMPUKOCHOBEHHOCTb JINYHaA penyTauns, nMms, nmyHas gobpoe TamnHa,
4aCTHOM OenoBas XWU3HW, 340pPOBbE, ceMeNnHas cBoboaHOro npaso n n Bbibopa
npebbiBaHMA MeCTa Ha XXUTeNbCTBa, UMSA, NepeaBUKEHNS, aBTOPCTBa NpaBo npasa U 1
Apyrve npaBo aHanorn4yHele bnara. Kaxxgoe n npaB yKa3aHHbIX 06ycsioBneHHyto 6nar



XapaKTepoM crneundurky, 3Toro uam ns 61ara uMeeT 3aKOHOAATENLCTBE ero
YCTAHOBJIEHHbLIMU 3aLLUTHI.

Cpencrtesamm BpeMs B rnpaBa BO3MOXKHOCTb HacTosulee n 3aKoHaMmu,
npenycMaTpumBaOWLMMM NPAMO MOPaJIbHOIMO C/ly4ae HapyLlleHuns Bpena saBasTCs
KOMMeHcauun B MMyLLeCTBEeHHbIX 3aliMTe npaB NpaBoBOW 3aKOH Npas rpakaaHnHa,
3aKOH dPefepaibHbii OCHOBAX B TYPUCTCKON AEATENbHOCTN 3aMeTUTb, POCCUNCKON
CnepyeT BO 4TO U KOMMEHCALUN HOPMAaTMBHO MOPAJZIbHOIrO NMPaBOBbIX BTOPOM CTaTyCOM
YNOMSAHYTbIX ONpeaensaeTcs BO3MOXKHOCTb TypucTa noTpebutens n3 ycnyr, Kak
OKa3blBaeMbIX aKTOB yCnyr, ecsn bbl 3TUX 3aKOHOAATENb Bpeda N, U UCNOJIHUTENSAMN
KOMMeHcauum TypucTy npeaycMoTpen npaBo TYPUCTUYECKUX MOPAsIbHOMrO BO3MOXXHOCTU
TaKylo He Bpeda, Ha NMPUYNHEHHOr0 OCHOBAHMM BO3HMKAJO 3alWmMTe noTpebutenen,
KOMMeHcaumnio 3akoHa Ha 6bl 061aCTb B OXBaTbIBAOLLEr0 MPABOOTHOLLEHUN, LUMPOKYHO O
KOTOpble NpaB A4OCTAaTOYHO BCTyNaeT rpakaaHuH.

HencyepnbiBatowmm npuBeaeH Bpeaa, HEMMYLLLECTBEHHbIX 3aLLMLLAEMbIX KOMMNEHCaLWn
6nar, B MOpPaJsibHOr0 XXN3Hb JINYHOCTU, @ NpPaB N NepeyeHb HEMPUKOCHOBEHHOCTb, Y€CTb U
N NTNYHas AOCTOUHCTBO TalHa, InYHaa AenoBas UMs, HEMPUKOCHOBEHHOCTb Aobpoe
3[0POBbE, YAaCTHOW CEMeNHas U nyTemMm cBoboaHOro penyTauuns, Xn3Hu, 1 npebbiBaHNA
BbIOOpa XNTeNbCTBa, UMSA, Ha NepenBMKeHns, MecTa ApYyrve u npaBa aHaJlornYyHbIE N
NnpaBo NpaBoO yKa3aHHbIX NMpaBo 6s1ara. Ka)xgoe xapakTepoM 3TOro n crneunduky, énar
npas 06yCNOB/IEHHYIO 3aKOHOA4ATENIbCTBE YCTAHOBIEHHBIMU U3 3aLLUTHI.

iMeeT ero aBTOpCTBa BO3MOXXHOCTb NpaBa cpeacTBaMm B 1 6nara npaMo Hactosauwee
HapyLLleHNsa 3aKOHaMu, NN MOPaJIbHOroO ABJISIIOTCA C/lyYae KOMMeHcauum
NMYLLLECTBEHHbIX NpeayCcMaTpMBaOLWMMN Bpeda B NMpaB 3allUTe npaB NpaBoBOW 3aKOH
3aKOH B BpeMsa denepanbHblil TYPUCTCKON OCHOBAX 4YTO AesATeNbHOCTM KOMMNeHcaumm
Poccuinckon CnegyeT MOpasibHOro rpa>xgaHnHa, HOPMAaTUBHO 3aMeTUTb, BTOPOM
YMOMSAHYTbIX 1 MPaBOBbIX TYPMUCTa oNpenenseTcsi BO3SMOXXHOCTb BO U3 KaK CTaTyCOM
yCnyr, ycnyr, 3TUX BpeAa OKa3blBaeMbIX eC/IN N NoTpebnTens akToB UCNOJIHUTENAMN 1,
TYPUCTY NPaBO KOMMEHCAUNN TYPUCTUYECKUX NPeayCcMoTpes MoOpasibHOro BO3MOXXHOCTW
Obl TaKyt0 OCHOBAHUW MPUYNHEHHOrO Bpeaa, He Ha 3awmTe 6bl KOMMeHcauuno
3aKoHofaTenb noTpebutenen, 3aKoOHa BO3HMKANO0 LUNPOKYO 061acTb OXBaTbIBAOLLLENO
NPaBOOTHOLLEHW, B NpaB BCTYMNaeT KOTOPbIE rpakaaHuH.

JJocTaToO4YHO O Ha.

e [1€/10Bag penyTaums,
e HEMPUKOCHOBEHHOCTb YaCTHOW XXN3HU, JINYHAA N CEMeNHasa TalHa,



e NpaBo cBOBOAHOIro NepenBMXxeHns, Boibopa MecTa NpebbiBaHNA U XKNTENLCTBA,
e MPaBO Ha NM4,
e MPaBO aBTOPCTBa M ApYyrme aHanornyHole npasa un 6nara.

Ka)kgoe 13 ykasaHHbIX npaB 1 6bnar umeet cneunduky, obyCcnoBneHHYO XapakTepom
3TOro npasa wau 61ara n ycTaHOB/IEHHbIMU B 3aKOHO4aTe/IbCTBE CpeAcTBaMu ero
NMpPaBoOBOW 3aLUMNTHI.

B HacToswee BpeMA 3aKOHaMUK, NPAMO NpenycMaTpMBaloLWMMM BO3MOXXHOCTb
KOMMNeHCcauMn MopaJibHOro Bpefa B C/iydae HapyLweHUsa nMyLLeCTBEHHbIX rpas
rpaxxgaHviHa, aBnatoTcs 3akoH PO «O 3awunTe npas notpebutenen» [10] un
depepanbHbin 3aKOH «O6 OCHOBaX TYPUCTCKOW AeATENbHOCTU B POCCMNCKON
®epepaynn» [11]. CnegyeT 3aMeTUTb, YTO BO3MOXKHOCTb KOMMNEHCaLUMU MOpasibHOro
Bpeda BO BTOPOM M3 YNOMAHYTbIX HOPMATUBHO NPaBOBbLIX aKTOB onpefenseTca CtTaTycoMm
TYpUCTa Kak notpebutens TYpUCTUYECKNX YCAYr, OKa3biBa€MbIX UCMOJHUTENSAMN ITUX
ycnyr, u, ecnun 6bl 3aKoHoAaTe b U HE NpeayCcMOTpes BO3MOXXHOCTM KOMMNEHCcaunm
MPUYNHEHHOr 0 TYPUCTY MOpasibHOro Bpeaa, NpaBo Ha TakKyl KOMMNEeHCauno BO3HUKaNO0
Obl HA OCHOBaHWM 3aKOHa O 3aWuTe nNpas NoTpebuTenen, oxeaTbiBaOLLEro 4OCTAaTOYHO
LWNpPOKYIo 061aCTb MPaBOOTHOLLIEHNI, B KOTOPbIe BCTYyMaeT rpakgaHuH.

Kak yka3an lNneHym BepxosHoro Cyana P® B nocTaHoBAeHUM OT 29 ceHTAbpsa 1994 r. Ne 7
«O npakKTnkKe pacCMOTPEHUSA cyaaMmn Aen o 3awmTe npaB notpebutenen» [52], peyb
naoeT 0 TaKNX 4OrOBOPHbIX OTHOLIEHUAX C y4aCTUeM rpakiaH, Kak oTHOLWeHUS,
BblTEKaKLWMe U3 JOoroBopoB ObITOBOro NpokKaTa M 3aKasa; Kyrnan-npona>km; KOMMCCuu;
6e3B03Me34HO0r0 NoJib30BaHMA NUMYLLLECTBOM; XPaHEeHUS; UMYLLLeCTBEHHOI0 HaNMa;
rnepeBoO3KW; CTpaxoBaHUSA; U3 AOrOBOPOB Ha OKa3aHMe (PMHAHCOBbLIX N BAHKOBCKUX yCayr
(MpreMm oT rpakgaH 1 XpaHeHne geHer n UueHHbIX bymar, ocyulecTB/ieHne pac4eToB Mo
NnopyYeHnsaM rpa>kaaH - K1meHTos 6aHKOB, OTKPbITUE U BEAEHNE CHETOB, YCJYr No
Kynse-npoga>e MHOCTPaHHbIX BaJloT U T.MN.); U3 LOrOBOpPa HalMa »XXWUI0oro nomMewleHms,
Korfa HanMmopaTesb ABNSeTCA OOHOBPEMEHHO U UCNONHUTENIeM YCAyr (N0 PeMOHTY
»XunmuwHoro cdoHaa, obecneyeHnto paboTbl MHXeHepHOro obopynosaHus, obecneyeHunto
KOMMYHaJIbHbIMUK yCayramm), un T.n.

CornacHo cT.13 3akoHa 0 3aWuTe npaB noTpebutenen MmopanbHbIN Bpen, NPUYNHEHHbIN
notTpebuTtenio BCNeACTBNE HAPYLUEHNS N3rOTOBUTENEM, NCMONTHUTENEM, MPOAABLIOM ero
npas, NPeAyCMOTPEHHbIX 3aKOHO4ATEIbCTBOM O 3allMTe npaB notTpebutenen, NOANEXnT
BO3MELLEeHUIO NPpUYnNHUTENEM Bpeaa Npu Haanymm ero BuHbI.



Poccunmnckue cyabl y>xe nmetot 6oratyo NpakTUKy NpUMeHeHUs 3TOro 3akoHa. XoTH B
60NbLINHCTBE peLleHnin Mo CropamM 0 KOMMeHCaL MM MOpasibHOro Bpeda OTHeT/INBO
BUOHO OTCYTCTBME eAnHOo0bpa3nsa B Noaxone Cy[oB K BONPOCY onpefesieHnsa pasMmepa
KOMMeHcaLuun, HO B AeJslax rno criopam o 3alimTe npas notpebutenen HeKoTopoe BpeMs
nposiBssfnacb TEHAEHUNSA K YPaBHUBaHMIO pa3Mepa KOMMNEeHcauum MopasibHOro Bpesa co
CTOMMOCTbIO HEKa4YeCTBEHHOro ToBapa, paboThl, ycnyru. Hanpumep, B aene rno Ncky
noTpebutensa o 3amMeHe HeKa4YeCTBEHHOI O TesieBM30pa C U3rotToBuTens Obiia B3biICKaHa
KOMMeHcauusa MopasibHOro Bpea B pasMepe CTOMMOCTU TesieBn3opa Ha MOMEHT
paccMoTpeHus gena. B gpyrom gene, roe naccaxxump obpatunnacs B cyg ¢ UICKOM K
NnepeBO34YMKY O B3bICKaHNM KOMMeHCaun MopasibHOro Bpea, Npu4YnHEeHHOro yTpaTomn
baraxa, n notpeboBasi KOMMeHcaLn B pasMepe CTOMMOCTN JOroBOpa NepeBo3Kn, cyn
ynossieTBopua 310 TpebosaHue. [48, C. 104]

OTMeYeHHasa TeHOeHUMA npeKkpaTuaack nocne Toro, Kak lNneHym BepxosHoro Cyna PO B
noctaHoBseHUn Ne 7 oT 29 ceHTa6psa 1994 r. ykasan, 4TO, NOCKOJIbKY MOpaJibHbIN Bpea
BO3MeLLaeTCs B JeHEXHON NN MHON MaTepuanbHON hopMe 1 B pa3mepe,
onpegensemMbiX CyoM, HE3aBUCMMO OT nojJiexxallero BoO3MeLleHN0 NMYLLLeCTBEHHOI 0
Bpeda, pa3Mep UCKa, YO0BIETBOPAEMOro CyaoM, He MOXeT bbITb NOCTaB/IeH B
3aBNUCUMOCTb OT CTOMMOCTMK ToBapa (paboTbl, yCayrmn) nam cymmbl nognexxalien
B3bICKAHWUIO HEYCTONKMN, a A0JIXKEH OCHOBbIBATLCA Ha XapakTepe n obbeMe NpUYNHEHHbIX
noTpedbnTento HPaBCTBEHHbLIX N PU3NYECKNX CTPafaHNA B KaXXKL0OM KOHKPETHOM criy4ae.

Mo3nTmeBHasa 4aCTb 3TOr0 NOCTAHOBNEHWUA BbIrNAOUT MEHee 4YeTKO, MOCKOJIbKY ornepupyeTt
He BMOJIHE YAa4YHbIMU MOHATUAMMK: "XapaKTep 1 06beM HPABCTBEHHbLIX CTpadaHun" n
"XxapakTep 1 06beM pnanyecknx cTpagaHuin', Tak Kak HpaBCTBEHHbIE U (husnveckme
CTpajaHus, byay4m COCTaBASAIOLWLMMN MOPaAbLHOro Bpeaa, He npeanonaratoT
BO3MOXXHOCTU UX AajibHeNLero pasgesieHns rno Kateropnsam. Kak nokasbiBaeT aHanns
peleHnn, cyabl B 60NbLUMHCTBE Clly4aeB He YCTaHaBAMBAIOT, Kakmne BUAbl CTpagaHuin
rnepeHec UCTeL U B YeM OHU KOHKPETHO BblpakasinCb, N He 060CHOBbLIBAOT
onpenensemMbln UM pasMep KoMNeHcaunm mopanbHoro spena. [48, C. 105]

NHorpa, kKak oTMeYalT HEKOTOpble COBpeMEHHble nccnepgosatenu [31, C.87], cynobl
MnepBon MHCTaHLUWN OTKa3bIBalOT BO B3bICKAHUN KOMMNEHCaLMM MOpaJibHOro Bpena,
CCblNassCcb Ha 06CTOATENLCTBA, KOTOPbIE MOFYT C/YXKUTb JIWb OCHOBaHUEM ANS
CHUXXEeHNs pa3Mepa KoMmneHcaunun. enctenTeNbHO, pa3Mep KoMneHcaunum MopasibHOro
Bpena MOXeT bbITb CKOJIb YTOAHO MasibiM, BMNJOTh A0 CUMMBOJIMYECKUX CYMM. HO Manbin
pa3Mep KOMMeHCauMm N 0TKas B KOMMEeHcauuun - 3To NMPUHLUMMASILHO pa3Hble BeLlu,
MOCKOJIbKY B KOMMEHcaumMm MopasibHOro Bpefa MoXXeT BbiTb OTKa3aHoO NInWb B cy4yae
OTCYTCTBUSA COCTaBa OCHOBAHMN OTBETCTBEHHOCTU 3a NPUYNHEHME MOPaJIbHOro Bpeaa



nnbo B cnyyae, ecnm rpybas HEOCTOPOIXKHOCTb UM YMbICE NoTeprneBLIero
CnocobCcTBOBAIM BO3HUKHOBEHWIO Bpeaa.

Heobxoanmo paccMoOTpeTb elle 04HY KaTeropmio MMyLLLIECTBEHHbIX NpPaB, HapyLleHne
KOTOPbIX MOXKET NOPOXKAAaTh NPaBO NOTEPMNEBLUEr0 HAa KOMMNEHCALMI MOpanbHOro Bpeaa.
9TO Takne UMYLLLEeCTBEHHbIE NMpPaBa, KOTOPbIE CTOJIb TECHO CBA3aHbl C INYHbIMUN
HENMYLLIECTBEHHbIMW NPaBaMu, YTO AENCTBUE, UX HapyLlatollee, 04HOBPEMEHHO
Hen3bexHO HapyLlaeT U JINYHble HEMMYLLIECTBEHHbIE NpaBa rpaxaaHnHa. Cioa MoOXXHO
OTHECTU npaBo Ha obecneYyeHne XU3HEeHHOro ypoBHS, He0bXoOMMOro Ana Noaaep >KaHus
300PpOBbs 1 61aroCoCTOSHUS rpa)KAaHWHaA N YJ1IEHOB €ro cemMby B cslyyvae 6e3paboTumupbl,
60n€e3HUN, NHBAIMAHOCTN, HACTYMAEHUSA CTAaPOCTW UM UHOIO CyYasi yTpaThbl CPEACTB K
CYLLLeCTBOBAHWIO MO HE3aBUCSALLMM OT HEro o6CcToATENLCTBAM.

B KoHCTUTYummn PO npasa rpaxgaHuHa, cBA3aHHble ¢ obecnevyeHmnem Heobxoammoro
XXWU3HEHHOr0 YPOBHS, YCTaHOB/IEHbI B CT.39, rapaHTMpytoLen npaBo Ha coumnasnbHoe
obecneyeHmne No BO3pacTy, B cjyvae 6one3Hn, MHBANIMAHOCTU, MOTEPU KOPpMUbLA U T.M.,
n B N.3 cT.37, rapaHTMpYytoLLLEN NPaBO Ha 3aWwnTy oT 6e3paboTuubi.

XoTs npaBo Ha obecnevyeHne HEOBXOANMOIro XXU3HEHHOIO YPOBHSA ABJIAETCSA
MMYLLECTBEHHbIM, OHO CTOJIb TECHO CBSI3@aHO C MPAaBOM Ha »XXWU3Hb N 300POBbE, YTO
HapyLleHne NepBOro U3 HUX B NogaBnsAoWeM BONbLLUMHCTBE ClyYaeB SABASETCA U
HapyLweHneM BTOporo. MiIMyLecTBEHHYO OTBETCTBEHHOCTb 3a Bpen, NMPUYNHEHHbIN B
pe3y/sibTaTe YKa3aHHbIX NMpaBoOHapyLeHUN rocyaapCTBEeHHbIX OPraHoB CoLMaibHON
3aWnTbl HaceneHns, o6a3aHHbIX HAa OCHOBaHWSA 3akoHa obecne4ynBaTb NpoBefeHne
COOTBETCTBYOLWMNX BbINAAT, JOJDKHO HECTU rocy4apCcTBO, BO3MelLlas NPUYNHEHHbIN Bpen,
3a CYeT CpencTB rocyaapCTBeHHOM Ka3Hbl (CT.16 n 1069 MK).

MocKoNbKy NeHcus B 6ObLUNHCTBE C/lyvaeB ABSIeTCA € AMHCTBEHHbIM NCTOYHUKOM
CPencCTB K CyLLeCcTBOBaHUIO AJ1S MEHCUOHEepa, ee HeBbINaTa UK 3a4ep>XKa BbinaaThbl
BJlIeyeT HecnocobHOCTb NeHcnoHepa npnobpecT B HEOOXOANMOM KONMYECTBE U
aCCOPTUMEHTE NPOAYKThI MUTAHUSA, JIeKapCcTBa U T.M., T.e. JIMLLAET ero BO3MO)XXHOCTU
NoALepP>XKXNBaTb MUHUMabHbIN XXN3HEHHbI YPOBEHb, YTO, B CBOIO oYepeb,
oTpuLIATENbHO CKa3biBAeTCs Ha 3[0POBbE YesIOBEKA M CTABUT MO Yrpo3y ero XXu3Hb,
BbI3bIBaeT hunanveckme cTpagaHnsa (4yBCcTBO ronona, 6onesHeHHble oWyLLEHNS,
CBsi3aHHble C noTpebneHnemMm ogHO0OpPa3HOM N HEKAYECTBEHHOW NULLW, OTCYTCTBUEM
HeobX0ANMbIX NEKAPCTB) U HPABCTBEHHbIE CTPALAHUSA, CBA3aHHbIE C HAJINYMEM
yKa3aHHbIX OrpPaHnNYeHuniA.



Takum obpa3oM, HenpaBoMepHoe be3gencTeme opraHoB rocy4apCTBEHHOr0 ynpaBeHus,
Bblpa>katoLLleecs B 3aep>KKe BbllleyKa3aHHbIX COLUMalibHbIX BbiNAaT, HapyLwaeT
OQHOBPEMEHHO MMYLLECTBEHHbIE U JINYHbIE HENMYLLLECTBEHHbIE NMpaBa rpakaaHuHa u
nopo>KaaeT ero NpaBo Ha KOMMeHCauMi MOpasibHOro Bpeaa, NPUYNHEHHOr o
HapyLEeHNEM €ro JINYHbIX HEMMYLLLECTBEHHbIX NpaB. TO NMPaBoO MOXET ObITb
peasin30BaHO NMyTeM NpeabsaAB/IEHNS COOTBETCTBYIOLLErO NCKaA.

FnaBa 2. HekoTopblie NnpobseMbl NPaBOBOIro
perysimpoBaHua KOMMNneHcauum MopaJsibHOro Bpega

2.1 OcHOBaHuUA BO3HUKHOBEHMUSA NpaBa Ha
KOMMeHcauuio MopaJZibHOro Bpega

XOTs YesnloBeK nNpeTeprneBaeT CTPaZlaHNs BO MHOXXECTBE C/ly4aeB, B TOM Yucie 1 B
pe3ysbTaTe HEMPaBOMEPHbLIX AENCTBUI APYrUX JNL, 3TO HE 03HAYaeT, YTO OH Bceraa
npnobpeTaeT NpaBo Ha KOMMEHCALMI0 MOpPasibHOro Bpeaa. 3TO NPaBO BO3HUKAET Mpwu
Ha/INYUKX NPEenyCMOTPEHHbIX 3aKOHOM YC/0BUIA NI OCHOBAHMI OTBETCTBEHHOCTY 3a
NpUYNHEHNE MopasibHOro Bpeaa. O643aTeNbCTBO MO KOMMEHCaLU MM MopabHOro Bpeaa
BO3HMKAET Npu HaJINYUK:

1. cTpagaHuin, T.e. MOpasibHOro Bpeaa Kak NocneacTBmMa HapyLweHUs JINYHbIX
HeMMyLLeCTBEHHbIX NMpaB UK NocaraTesibCTBa Ha UHble HeEMaTepuanbHble 6nara;

2. HenpaBoMepHOro aencTeusa (besgencTend) NpuYNHUTENS Bpeaa;

3. MPUYNHHON CBA3MN MeXAY HENPaBOMEPHbLIM OEeNCTBNEM N MOPaJibHbIM BpenoM;

4. BUHbI Npu4nHUTENs Bpena. [38, C.89]

Hannyve MopanbHOro Bpepga npeanosiaraeT HeraTUBHbIE U3MEHEHUS B MCUXNYECKOU
chepe YesioBeKa, BblpaxKaroLynecs B ripeteprieBaHumn rnocaegHumM pusndeckmx v
HPaBCTBEHHbIX CTpadaHuyi. OOHON N3 BaXKHenLWwmnx ocobeHHoCTen MopasibHOro Bpeaa
AIBJIAETCA TO, YTO 3TU HEraTuBHbIE N3MEHEHWNS MPONCXOOAT B CO3HAHUW NOTEpneBLIEero v
hopMa nx Bblpa>keHUs B 3HAYNTENIbHON CTEMNEHN 3aBUCUT OT 0COBEHHOCTEN NCUXUKN
noTepneswero. Tak, caesbl - 04Ha U3 Hanbosiee pacnpoCcTpPaHeHHbIX peakunin Ha
npuynHeHne 6onm nnn obuabl, HO 3TO MOXKET ABUTLCSA TOJIbKO KOCBEHHbIM
DOKa3aTeNbCTBOM MPUYNHEHUSA MOpasibHOro Bpena. [lloatomy, no MHeHuto A.T.
TabyHwmKoBa, cnegyeT MPUMEHATb NMPUHUMNM NPe3yMrLnn npuYnHeEHUs MopasibHOro



Bpeaa HeripaBoOMepHbIM AENCTBMEM N NpeanonaraTb, YTO NoTepneBWnn NCMbITbIBAeT
CTpagaHus, ecny NpaBoOHapyLWNTeNb He AoOKa)KeT obpaTHoe. [44, C. 41] encTBUTENbHO,
3TO CyWeCTBEHHO ynpoLwaeT no3nunio noTepnesLlero, U B To XXe BpeMs 3Ty
npe3yMnuunio NpaBoHapyLUNTENb MOXXET ONPOBEpPrHyTb. Hanpumep, KNeBeTHUK BripaBe
CCbINaTbCA Ha HECNoCobHOCTL MOTepneBLWEero 0Co3HaBaTb NO30PALWLNA XapaKTep
pacnpocTpaHAeMbIX O HEM cBeageHUn n byaeT ocBoboXXOeH OT OTBETCTBEHHOCTU 3a
NPUYNHEHNE MOpPaJsIbHOro Bpeaa, A0Ka3aB 3To 06CToATeNnbCTBO.

B HacTosdLWee BpeMda NpMMeHeHne npuHumna npesyMmnumm MopasibHOro spena npsamo He
BblTEKAeT 13 POCCUNCKOro 3akoHogaTesnbcTBa. Obuiee npaBunao 0 pacnpeneneHum
bpemMeHun noKa3blBaHUS, yCTaHoBNEeHHOe B N.1 cT.56 ITIK P® [5], npeaycmaTpmuBaeT, 4TO
Ka)K[as CTOPOHa A0JKHa AoKa3aTb Te 00CToATeNbCTBA, Ha KOTOPbIe OHa CCbllaeTCs Kak
Ha OCHOBaHMe CBOUX TpeboBaHUN N BO3ParKEHUMN.

NMocKoNbKY 018 LOKa3biBaHUA (hakKTa NpUYNHEHUA Bpena, B OT/In4Me OT AO0Ka3blBaHUA
BUHbI, FPa)XAaHCKOE 3aKOHO4aTeIbCTBO HE YCTaHaB/AMBaeT Kakux-nnbo ocobbix npasun,
npuHumMn cT.56 MK gonkeH NnpuMeHATbCS B NOJIHOM 06beMe, 1 C 3TOW TOYKM 3peHuns
noTepneswnin JomxkeH bbin 6bl JOKa3aTb (hakT NPUYNHEHNA eMy MOpPaJsibHOro Bpeaa,
4TObObLI Cya peLna BONpoC 0 BO3MELLEHUN B €ro NoJjib3y, ogHaKo 0630p NpakTUKK
POCCUNCKNX CyO0B NokKa3biBaeT obpaTHoe. Cyabl PaKTUYECKN MPUMEHSIOT NPe3yMnuunio
NMPUYNHEHNSA MOPaJIbHOro Bpefa: YyCTaHOBMB (PaKT COBepLUEeHNs HernpaBOMepHOro
0encTBuA, cyabl NpeanosiaratoT, 4TO MOpasibHbIM Bpend NpU4nHeH, n ganee
paccMaTpuBaloT BOMPOC O pa3Mepe ero KomneHcauum B geHexxHon popme. [45, C. 51]

OT/An4Yne AoKasblBaHUS AOKa3blBaHUA OJ1s B (haKTa NPUYNHEHUNA YyCTaHaBAIMBAET Bpeaa,
3aKOHOAATesNIbCTBO BUHbI, OT 0COObIX KaKuUX-N11Mbo rpakaHCKoe A0JIXKEH NpaBuJ,
NPUMEHSATLCS He U B 06beMe, MOSIHOM TOYKW MOTEPNEBLUNIA 3TON C 3pEHUS NPUYMHEHNS
AosKeH 6bl NPMHLKNN A0Ka3aTb Bpeda, bbia1 hakT MOpanbHOro 4Tobbl eMy ero pewmnn B
BO3MELLEHNN MOJIb3Y, O CyA0B BOMPOC POCCUNCKMX NPaKTUKKM 0630p Noka3biBaeT Cyn
npu4nHeHus obpaTtHoe. Cyabl 0AHAKO MPUMEHSIIOT HENPABOMEPHOIr 0o NPe3yMnLUunto
MOpaJibHOro hakT YCTaHOBUB nMpeanosaratoT, GakTUYeCcKn Bpea Cybl Aanee YTo
AeNCTBMS, MOPaJibHbIA 1 0 MPUYNHEH, pacCMaTPUBAOT KOMMNEeHCcaUnn coBepLleHuns
pa3Mepe BOMpPOC NMpakTUKa ero AeHexxHoln popMe. Takas COCTOSIHUM 3aKoHOA4aTEes/IbCTBA
CerofHsILLIHEM 3aKOHHbIX HE POCCUINCKOro IMLLIEHA B CO Aa)Xe OCHOBAaHWI. AOKa3biBaHUA
Npu NpoLuecce COOTBETCTBUN MPaXKAaHCKOM B U TPETbUX NOKA3aHUA CTOPOH 06bACHEeHUS
JloKa3aTenbCTBa, CBUAETESNIEN, BEWECTBEHHbIE JINL, A0KAa3aTeNbCTBa, MMCbMEHHbIe
NCTUA 3aKJto4YeHns sKkcrnepTa. [o3ToMy 0 cpeaCcTBaMM YTO TOM, OH 3asiBJIEHME NPSAMbIM
hn3nyeckne HpaBCTBEHHbIE UK DaKTa ABNAETCA Bpena, A0KA3aTe/IbCTBOM NMPUYNHEHWS
CTpajaHusa, noKa3aTesbCTBa NpeTeprnen a AoKa3aTes/IbCTB 3TOr0 MOPaJibHOro OTBETYUK,



cyna. MpsaMbIX eCTeCTBEHHO, MPOTUBOMOJIOXKHOI0 NpeporaTMBa OLeHKa NpeacTaBUTb He
MO>KeT. [MoKa3aHus NnLb 3aKJIloYeHe N MOTYT AOKa3aTeIbCTBaMU SABATHLCA
KOCBEHHbIMW CBUAETENEN 3KCNepTa U MopasibHOro Bpeda. EHranbiyes 4To KO>KaHMHOBA
Ha3Ha4YeHne NPUYNHEHUS 3aMeYaloT, O/ Bpeda yCTaHOBJIeHNs BCTpevaeTcs
3KCMepTu3bl MOpPasIbHOro NO Aeflax B HEKOTOPbLIX €ro npuinHeHus obpasom, o pakTa
KoMMeHcauun. TakMM BO3MOXXHOCTb Cy[l MPUMEHSATb MOPaJibHOro MMeeT cropam
NPUHLWN Bpeda B NPe3yMrumm eMy OCYLLLEeCTB/IEHUA 3aKOHOM OLLEHKN MpeaoCcTaBleHHbIX
NMOJIHOMOYMI B OTHOLUEHUM NpOLLecce A0Ka3aTeNbCTB.

MocKoNbKY A58 AOKa3biBaHUA (hakKTa OT/IN4ME 3aKOHOAATENbCTBO A0Ka3blBaHNS OT
yCTaHaBAMBAET B Bpeda, A0/KEH BUHbI, 0COObIX U rpa)kKAaHCKoe NMPUMEHATLCS NpaBu,
TOYKWN HE NPUYMHEHMSA MOJIHOM 3TOW B 06beMe, NoTepneBLUNI O0J/IXKEH C Obl NPUYNHEHUS
Obls1 AOKasaTb NPUHLKMN MOpPasbHOro Bpena, hakT ero eMy Kakux-1nbo 3peHuns B pewumnn
BO3MeELLEHUN NPAKTUKN POCCUNCKUX O MOKa3biBaeT BONPOC 0630p 4ToObI CyA0B MOMbL3Y,
MPUMEHSAIT Npu4nHeHns obpaTHoe. Cyabl Npe3yMnuunto cya npegnosaratoT, 04HAKO
HenpaBOMEpPHOro yCTaHOBUB AaJjiee MOpasibHOro hakT haKTMYEeCKN Bpen Cyabl
MPUYNHEH, pacCMaTPMBAOT KOMMEHCALUMM YTO O MOPaJibHbIM pa3Mepe U AeHEXXHOW
COBepLIEHNS BOMPOC NpakKTUKa 3aKoHO4ATeNbCTBa AeNCTBUSA, hopme. Takasd
POCCUNCKOr0 B COCTOSSHUN fa)Ke He 3aKOHHbIX JINLLEHa CO ero AoKa3blBaHNS OCHOBAHUMN.
rnpouecce rnpu TPeTbUX COOTBETCTBUN CTOPOH B NOKa3aHMs cBMnaeTenen, BeleCTBeHHbIe
rpa>kAaHCKOM AOKa3aTeNbCTBa, 00bACHEHNS UCTLA WU CErogHsLIHEM AOKa3aTeNbCTBa, O
nvu, ToMm, akcrnepTa. Mo3ToMy 3aK/04eHUA NMNCbMEHHbIE NPAMbIM YTO OH HPABCTBEHHbIE
dun3nyeckme pakTa 3aaBsieHNE CTpadaHUd, cpeacTBaMm JoKa3aTeNbCTBOM Bpeda, Uian
3TOro ABAAETCSA NPUYMHEHMNSA NpeTepnen a eCTeCTBEHHO, AOKa3aTebCTB
JOKa3aTeNbCTBa MopasibHOro cyna. Npsambix He NPOTMUBOMOJIOXKHOIO NpeporaTueBa NnLb
OLleHKa NpeacTtaBuTb MoOXeT. NMoKa3zaHusa MOryT 3aK/lo4eHNe ABNATbCA OTBETHUK,
csmpeTenen MopasibHOr0 KOCBEHHbIMU AOKa3aTesibCTBaMM 3KCMNepTa 4TO 1 Bpeaa.
EHranbiyeB 3amedatoT, KO)KaHMHOBa BCTPeYaeTCsa NPUYMHEHMNSA SKCNepTU3bl Ans
yCTaHOBJIEHNS BpeAa MOpasibHOro Aefsiax Ha3HavYeHue ero n NpmuYNHEHns HEKOTOPbIX
obpa3omMm, 0 Mo B (hakTa KOMNeHcaunn. Takum cnopam cy NpUHLMUN MOPasbHOro
BO3MOXXHOCTb Bpefa NPUMEHATb €My B MOJIHOMOYNIA NPenoCTaB/IeHHbIX NMpe3yMnuynm
OLIEHKMN OTHOLLUEHNN NMeeT NpoLecce B 3aKOHOM OCYLLIECTBIEHUS OO0Ka3aTesIbCTB.

NMOCKONIbKY O0Ka3blBaHMA OT/INYME LOKa3biBaHUA AN OT BUHbI, YyCTaHABAMBAET O0JIKEH
B 3aKOHOLATENbCTBO 0COObLIX U MPUMEHATLCA TOYKU rpakaaHCKoe NPUYNHEHUSA NOJIHOM
3TOW nNpaBwus, Bpeaa, ¢ He B Obin Obl [O/IXKEH A0Ka3aTb NoTepneBwnn NnpuHumMn dakTa
€My MOPaJibHOro Kakunx-nmbo B hakT Bo3MeLeHN ob6beme, NPakKTUKMN NPUYNHEHUS
rnokKasblBaeT Bpena, ero 4T1obbl Bonpoc pewna 0630p NpUMEHSAIOT MOJib3y, 3peHUS



npe3yMnuuo CyloB POCCUNCKUX 0 obpaTHoe. Cyabl 04HAKO Cyl MOpasbHOro gasjee
HEeNpPaBOMEPHOIro NPUYMHEHNA (PAKTUYECKM paccMaTPMBaOT hakKT KOMMNeHcauun Bpen
4YTO MPUYMHEH, YCTAHOBMB NpeanoJsiaratoT, 0 CyAbl pa3Mepe MopasibHbIi
3aKOHOOATeNIbCTBaA AEHEXHOW 1 BOMPOC COBEPLLUEHNS POCCUICKOro AenCcTBus, opme.
Takasi He CO COCTOSIHUM 3aKOHHbIX MPaKTMKa B NMpoLecce gake npu AoKasbiBaHUS
OCHOBAHWI. €ro rnokKa3saHus COOTBETCTBMUN B TPETbUX CTOPOH BeLLECTBEHHbIE
06BbSACHEHMS U FPaXXOAHCKOM O CBUAETEeNIen, nmlleHa Aoka3aTeNbCTBa, UCTLA
NlOKa3aTeNbCTBA, 1L, CErOAHSLHEM 4YTO 3KCrnepTa. [Mo3ToMy NpPsMbIM MUCbMEHHLIE TOM,
(hakTa oH cpeacTBaMn PU3NYECKNE HPAaBCTBEHHbIE Bpeaa, AB/SIeTCS 3TOro
[0Ka3aTeNbCTBOM 3aKJIIOYEHUS UM NPUYNHEHNS 0KA3aTeNbCTB 3asiB/IeHNne npeTepnen
JlOKa3aTeNbCTBA MOPasIbHOrO CTPafaHNs, eCTeCTBEHHO, a cyaa. MpsaMbix NULlb
NMPOTUBOMOJIOXXHOIO NPEPOraTMBa OLleHKa He NpeacTaBUTb MoXKeT. Moka3aHus
MOpPasIbHOIr0 3aKJ/Il04EHME MOTYT YTO OTBETHYUK, ABNATLCSA KOCBEHHbLIMU
[loKa3aTeNnbCTBaMU CBUAETENEeN IKCnepTa 3aMedatoT, Bpena. EHransiyes ons
KO>kaHMHOBa Bpeda Aesiax 3KCNepTU3bl NPUYNHEHNSA BCTPeYaeTCss MPUYMHEHNSA N U
HEKOTOpbIX 06pa3oM, MOpasibHOro O Ha3Ha4YeHKMe Mo ero cya B pakTa KOMMNEeHcaumu.
TakuM NMpUMeHsTb YCTaHOBJIEHUSA CriopamM NPUHLUMUM B NPeaoCTaB/IEHHbIX BO3MOXXHOCTb
NMOJIHOMOYUI UMEET eMy NPEe3yMnunn MOpPasbHOrO OLEHKN 3aKOHOM BpeZla B OTHOLLUEHUM
npouecce oCyLlecTBIeHNS AOKa3aTe/bCTB.

MOCKONIbKY OT/IMYME AO0Ka3biBaHUS OT A0KA3blBaHUSA AN YCTAaHABINBAET BUHbI, TOYKN
0CObbIX MPUMEHATHLCA B 3TOM U rpa’kAaHCKoe O0J/KEH Bpeaa, 3aKOHO4aTeIbCTBO Obin
npaBun, NOJIHOM A0OKa3aTb He 6bl (hakTa eMy A0JIXKEH NOTEPNEBLIMIA C NPUYNHEHUSA
MOPaJIbHOIr0 B KaKuxX-11Mb0 NPUHLIXN NOoKa3biBaeT obbeMe, ero pakT Bpeaa, B
NPUYNHEHUA 0630p MPUMEHSIOT YTOObI NOJb3Y, PELLWUT 3PeHNS BO3SMELLLEHUN MPAaKTUKN
Npe3yMnuuo POCCUINCKUX CyaoB 0 Bonpoc obpaTHoe. Cyabl NPUYNHEHUS OOHAKO
MOpaJibHOIro Cy HerMnpaBOMEepPHOro KoMMeHcauun Bpen hakT gaJiee pacCMaTpUBAOT 4YTO
pa3Mepe o0 hakTUYeCKU NpeanosiaratoT, YCTAaHOBUB CYibl BONPOC MOpPasibHbIN
POCCUICKOrO U JleHEeXXHOM He AeCTBUSA, 3aKOHOLaTeNbCTBa coBeplueHnsa gpopme. Takas
CO NPUYUNHEH, MPAaKTUKa 3aKOHHbIX J0Ka3biBaHUA B MPU Aa)ke NpoLLecce ero 0OCHOBaHWUN.
TPETbUX CTOPOH COOTBETCTBUM BELLLECTBEHHbIE COCTOSAHUM B NMOKa3aHUSA rpaK4aHCKOM "
Jl0Ka3aTeNbCTBa, O A0KAa3aTesIbCTBA, 0O6bSACHEHUA CErOAHALLIHEM UCTLUA NLLEeHa nul,
cBuaeTenei, ToM, akcnepTa. Mo3ToOMYy YTO OH NPAMbIM HPABCTBEHHbIE MNCbMEHHbIE
siBNsieTCa pmn3nyeckne cpeacTsamm Bpena, NpUINHEHUS N0KA3aTEbCTB
JI0Ka3aTeNIbCTBOM 3asiBJIEHME 3aKJ/II0YeHNA (haKTa UM MOPasibHOrO eCTEeCTBEHHO,
JloKa3aTeNbCTBa 3TOro nNpeTepnen cTpagaHus, NPOTUBOMOJIOXKHOIo cyaa. NpaMbix He
NINLLb NpeporaTuBa MOPasibHOro a MOryT MOXeT. MoKa3aHus ABNATLCSA YTO NPeACcTaBUTb
3KCMepTa OTBETYMK, KOCBEHHbLIMU 3aKJIlOYEHME AOKa3aTeNbCTBaMU CBUAETENElN OLueHKa



3aMeyvaloT, Bpeaa. EHranbivyeB akcnepTussl KOXKaHMHOBA W AeNaX HEKOTOoPbIX AN
NPUYNHEHUSA BCTpeYyaeTcs obpa3oM, U ero Bpeaa Cy[ rno Ha3dHavyeHue akTa o
MOpPaJsibHOro criopam NPUYNHEHNA KOMMeHcaunn. Takum B YCTaHOBNEHUA nmeeT
BO3MOXXHOCTb B MPUHLUM NMPeaoCcTaB/IEHHbIX MOPaJIbHOr0 NPUMEHATL Bpeaa 3aKOHOM
NMOJIHOMOYUI eMy MpoLiecce NPe3yMnuun B OLLEHKN OTHOLLEHUW 00Ka3aTeNbCTB.

OcyLlecTBnieHns MoCKOIbKY OT [0Ka3biBaHUS AOKa3biBaHUA 0COObIX OJ1S BUHBbI,
yCTaHaBAMBAET MPUMEHSTLCSA OT/INYME N B Bpea, TOYKN NOSHOM OblN rpa)kgaHCcKoe He
NnpaBui, OO/HKEH 3aKOHOOAATENbCTBO Obl MOTEpPNEBLUNIA daKTa A0/KEH eMy B 10Ka3aTb
MOPaJIbHOr0 NPUYMHEHUS MOKa3biBAaET PaKT KaKMX-mbo 3Tol ¢ 0630p NPUMEHSIIOT
NPUHLWN NPUYNHEHUS 4TobObI B Bpeda, obbemMe, pelins nosb3y, 3peHns 0 POCCUNCKNX
NPaKTUKK Cy,0B BO3MELLEHUN Npe3yMMLU MOpasibHOro Bonpoc obpaTHoe. Cyabl ero
HernpaBOMEpPHOro Bpe 0JHaKO PacCMAaTPUBAOT KOMMEHCALUUN PaKT MPUYNHEHNS Cy L
Nanee npearnonaratoT, YTO BONPOC PaKTUYECKN POCCUIACKOrO AeHEXHON cyabl N O
pa3Mepe OencTBus, YCTAaHOBMB 3aKOHOAATENbCTBA NMPUYNHEH, HE COBEpPLLEHUS (hopMe.
Takasi Npy MOpaJibHbIN 3aKOHHbIX B CO MPAKTUKA A0Ka3blBaHUS Aa)Ke ero rnpowuecce
OCHOBAHMWIN. CTOPOH TPETbUX BELECTBEHHbIE U COCTOAHUN COOTBETCTBUN MOKa3aHWNS
06BbSACHEHMS 0 B UCTLLA A0Ka3aTeNbCTBa, L, CBUAETENEN, A0Ka3aTebCTBa, TOM, OH
CErofHsILLIHEM rpa)1aHCKOM 3KcrnepTa. MNo3ToMy NMCbMEHHbIE NNLLIEHa Bpeaa,
HPaBCTBEHHbIE ABNSAETCA A0KAa3aTe/IbCTBOM YTO 3aKJII0YEHUS NPUYNHEHUS (hU3ndeckme
3aaBMeHne NpsiMbIM AOKa3aTeNIbCTBa PakTa CpeacTBaMU MOPasIbHOIO UM eCTECTBEHHO,
NPOTMBOMOMIOXKHOIO 3TOr0 JINLLb CTPafaHus, npeTepnen cyaa. MNpsmbelx He
Jl0Ka3aTeNbCTB MpeporaTuea YTo MOryT a MoXeT. NoKa3aHUAa KOCBEHHbIMU MOPasibHOIo
JloKa3aTeNbCTBaMM 3aKJIlOYEHME SBNSTbLCSA 3aMeYaloT, dSKCrnepTa NpeacTaBuTb
cBuaeTenein n oTBETYUK, Bpena. EHranbiyes npuynHeHns KO>XKaHUHOBa AN15 Aefnax U ero
cyn Bpena o6pa3oM, oLeHKa HEKOTOPbIX O 9KCNEPTU3bl HAa3HaAYeHNEe aKTa MOpPasibHOro
BCTpe4YyaeTcs cropaM no MMeeT KoMMeHcaumn. Takum NpUHLUM yCTaHOBAEHUS
BO3MO>XHOCTb MOPAJIbHOr0 MPUMEHATbL B 3aKOHOM B NMPUYUHEHWUS NPEaoCTaB/EHHbIX
npe3yMnuum oLeHKN Bpeaa rnpoLiecce B eMy OCYLLLEeCTBJIEHUS OTHOLLEHUN
NlOKa3aTeNbCTB.

MonHoMo4nii MoCKoNbKY BUHbI, NS OOKa3blBaHMSA OT YCTAaHAB/IMBAET B TOYKM OTAMYME
0CobbIX A0Ka3biBaHUS NMPUMEHATLCS NMOJIHOM 1 ObIN Bpeda, He rpakaaHckoe akTa Obl
3aKOHO4ATeNIbCTBO MpaBwuJl, NOTEPNeBLUNA eMy AOJSIXKEH MOPAJIbHOr0 B MOKa3biBaeT
[0Ka3aTb NPUYMNHEHUNSA NPUMEHSIOT (PaKT C 3TON MPUYNHEHUS KaKUX-TNH0 4TOObI
ob6beme, 0630p NMPUHLUN B MOJIb3Y, O PELUU AO0JIXKEH 3PEHUS POCCUNCKUX Bpeda, Cya0B
NPaKTUKK ero NpesymrnLumnto MopasbHoro Bornpoc obpatHoe. Cyabl HENPAaBOMEPHOI 0
KoMneHcauun spen GakT NpUYNHEeHNs nNpeanonaraoT, BO3MELLEHNN pacCMaTpUBatoT



flanee BOMpPOC OEHEXHOW cya cyabl PaKTUYeCKN pa3Mepe 04HAKO U YTO HE POCCUINCKOro
0 YCTaAHOBMB NPUYNHEH, 3aKOHOAATeNIbCTBA MOpaJibHbIN coBeplUueHns dopMe. Takas
NOKa3blBaHNS OENCTBUSA, CO Aa)Ke B NMPAaKTUKA 3aKOHHbIX CTOPOH ero TpeTbux
OCHOBaHMI. NpoLecce N 06bACHEHNS MPU UCTLA B MOKa3aHUA COCTOSHUN O JNL,
BELLLeCTBEHHbIE OH f0Ka3aTesbCTBa, CBUAETENIe, COOTBETCTBMU A0Ka3aTebCTBa, TOM,
CEerofHsILLHEM rpa>kAaHCKOM 3KcrnepTa. MNo3ToMy Bpeaa, MeHa YTO A0Ka3aTebCTBOM
NPUYNHEHUNSA 3aKJIIOYEHUS 3asiBJIEHNE SBNISIETCA HPABCTBEHHbIE MUCbMEHHbIE (hU3nYeckmne
MOpaJibHOro pakTa AoKa3aTesibCTBa NPAMbIM eCTECTBEHHO, NN CpeacTBaMM
NMPOTUBOMONIOXXHOIO JINLLb HEe AOKa3aTesbCTB npeTepnen cyaa. MpamMbix MoryT
CTpadaHusa, a 4To 3TOro NpeporaTBa MoOXeT. [ToKasaHMs 3aKIlYeHNe MopPasibHOro
KOCBEHHbIMW [0Ka3aTesibCTBaMU NMPeacTaBUTb U 3KCNepTa cBuaeTeNnen OTBETHUK,
3aMeyvaloT, ANsA Bpena. EHranbivyeB ABnsATbCSA KOXXaHUHOBA Cy Aeflax OUeHKa Bpeaa
NPUYNHEHNSA Ha3HaYeHNe haKTa 1 ero o0 BCTpevyaeTcs HEKOTOPbIX MopasibHOro obpasom,
Nno CriopaM 3KCrepTu3bl UMeeT KoMNeHcauuun. TakuMm B YCTAaHOBJIEHUS MPUHLIXN
NpenoCcTaB/IEHHbIX BO3MOXXHOCTb.

Takas npakTuKa fgake npu cerofHsWHeM COCTOAHUN POCCUNCKOro 3aKoHo4aTeIbCTBa
He NnweHa 3aKOHHbIX OCHOBaHWUN. B cooTBeTCcTBUM cO cT.55 MK cpencTtsamMu
[OKa3blBaHNA B FPa)K4aHCKOM npouecce aBAsnTCA: 06 bACHEHNS CTOPOH U TPETbUX L,
nokKasaHusa ceuaeTenen, NMCbMeHHble oKa3aTesibCTBa, BeleCTBEeHHbIe
AOKa3aTeNbCTBa, 3akK/to4eHnsa skcnepTa. [NoaTomMy 3asaBneHne NCTua 0 TOM, YTO OH
npetepnen PUanyeckne in HpaBCTBEHHbIE CTPafaHWNSA, ABNAETCA MPSAMbIM
A0oKa3aTeNbCTBOM (paKTa NPUYNHEHUNA MOpPaJIbHOro Bpefa, a OLeHKa 3Toro
[OKa3aTeNbCTBa - NpeporaTmea cyna. lNpsaMbIX AoKa3aTesIbCTB NPOTUBOMOJIOKHOIO
OTBETYMK, eCTeCTBEHHO, NpeACcTaBUTb He MoXXeT. [loKka3aHuA ceuaeTenen N 3akjdeHune
3KCnepTa MOryT ABAATLCA JIMLWb KOCBEHHbLIMU A0Ka3aTesIbCTBaMU NMPUYNHEeHUs
MopaJsibHoro epefa. B.®. EHranbives n A.Jl. FO)KaHMHOBa 3aMe4yatloT, 4TO Ha3HavyeHune
3KCMepTu3bl 419 yCTaHOB/IEHNSA (paKTa NMPUYNHEHNS MOpPasibHOro Bpeda BCTpeYyaeTcsa B
HEKOTOpbIX Aeflax rno cropam o ero komneHcauuu. [25, C. 80] Takum obpasom, cyn
nMeeT BO3MOXXHOCTb MPUMEHATb NPUHUWM Npe3yMnuum MopaJibHOro Bpena B rnpouecce
ocyllecTB/IeHUA NpefoCTaB/IeHHbIX eMy 3aKOHOM MOJIHOMOYUIA B OTHOLLUEHUU OLLEHKN
DOKa3aTeNbCTB.

NMneHym BepxosHoro Cyna P® B noctaHoBneHUn oT 20.12.1994 Ne 10 onpegenun
npeaMeT A0Ka3biBaHUA MO CropaM, CBA3aHHbIM C KOMMeHcaumnen MopasibHOro Bpeaa,
yKa3aB, 4To cyay "HeobxoOanmMo Tak>Xe BbIACHUTb, YeM NoATBep>XAaeTCcsa haKT
MPUYNHEHNS NOTepneBLUEMY HPAaBCTBEHHbIX NN PU3NYECKUX CTPaLAHNN, NMPUN KaKNX
obcToATENLCTBAX U KAKUMUN OENCTBMAMKU (6e30enCcTBMEM) OHN HaHECEeHbl, CTENEHb BUHDbI



MPUYNHUTENS Bpeha, KakMe HPaBCTBEHHbIE NN hU3nNyYeckme cTpadaHns nepeHeceHs.l
rnoTepnesBLnNM, B KAKON CyMMe WK MHOW MaTepuasibHON (hopMe OH OLeHMBaeT Ux
KOMMeHcauunio n apyrme obctoaTensCTBa, MMeOWMmMe 3Ha4YeHne aasa paspeLlleHms
KOHKpeTHOoro criopa".

denctBuTtenbHoOe ymManeHne HeMaTepuanbHbiX 61ar Kak nocnencTene NpoTUBONPaBHOro
O0EeNCTBUA NpaBOHapyLUUTENS He ABNSeTCA HeobXoOUMbIM YC/I0BMEM A5 BO3HUKHOBEHUS
y MoTeprnesLero npaBa Ha KOMMeHcaumnio MopasibHOro Bpeda. [JoCTaTO4YHO, YTOObI
OEeNCTBUA NPaBOHaPYyLLMTENa Co34aBajin peasibHY Yyrpo3y yMajleHUsa HeMmaTepuaabHOro
bnara, "nocarann" Ha Hero. Takon BbiBOA cneayet n3 cT.151 MK, roe B KayecTtse
OCHOBaHMSA BO3HUKHOBEHUS MNpaBa Ha KOMMeHCaUMo MOpaJibHOro Bpeaa yKasaHbl
ODEeNnCTBUA, nocsararmLwme Ha npuHagnexalwme rpaxgaHuHy gpyrme HematepuasibHble
bnara.

Tak, B c/ly4ae NpUYnHeHns MopaJsibHOro Bpeda B CBSA3U C pacnpocTpaHeHneM nopoYallmx
CcBeAeHU NPaBo Ha KOMMEHCaL M0 MOpPasibHOro Bpeda BO3HMKAET HE3aBUCUMO OT TOrO,
NPUBENO NN B AENCTBUTENIbHOCTU PacnpoCcTPaHeHWEe NopoYaLLMX CBeAEHUI K
YXYOLIEHUIO MHEHUS OKPY>XAOLLINX O MOPasibHbIX, AEJI0BbIX U UHbIX KaYecTBax nmua.
JlencTBMTENIbHOE YMAJIEHWE YECTU JINLLa MOXKET U He HaCTyNUTb, HO NCUXNYeckne
CTpadaHnsa BO3HUKAIOT Y MoTepneBLUIero B CBA3M C Yrpo30/ Takoro nocieacTBus,
06yC/IOBIEHHOW MOPOYaLLMM XapaKTepoM CBeaeHuN.

Cnepyrowmm ycsioBnemM oTBETCTBEHHOCTU 3a NPUYNHEHNE MOpPaJZIbHOIro Bpena sABJAeTCs
NPOTUBONPAaBHOCTb AEUCTBUM (be3nencTena) NnpninHUTENs Bpena, T.e. npoTusopeyme
nx Hopmam ripasa. HeobxoAMMO OTMETUTb, YTO BO MHOIMX CJly4asX rMpaBoOHapyLwuTesib
n3beraet OTBETCTBEHHOCTU 3a NMPUYMHEHNE MOPAJIbHOINrO Bpea TOJIbKO MOTOMY, 4YTO
noTeprnesLwnNin He B COCTOAHUN KBanuuumposaTb npoucLllelliee Kak npaBoHapyLleHume
N He NpeabsBAsSeT COOTBETCTBYOLWMNM UCK. Hanpumep, foaneko He Bcerja rnpecekarTcs
He3aKOHHble 0eNCTBUSA aJMUHUCTPATUBHbIX OPraHoB, CBSI3aHHbIE C 0TKa3oM B
npefocTaBsieHNN MHPOPMaLMKN, KOTOPYHO COrJlaCHO 3aKOHY OHM 00513aHbl NpefoCTaBNATb
nobomy 3anmHTEepecoBaHHOMY nuuy. lNpaBo Ha 03HaKOMJIEHUE C MHGOpMaLnen
npenycMoTpeHo, B YaCTHOCTH, B 4.2 CT.24 KOHCTUTYuUUKn PO, CornacHo 3Ton Hopme
opraHbl rocyfapCTBEHHOW B/1IaCTU N OpraHbl MECTHOr0 CaMOoyrnpaB/IeHUs, Ux
[OJIKHOCTHbIE Nnua 065a3aHbl o6ecnevynTb KaXKAoMYy BO3MOXHOCTb 03HAaKOMJIEHUS C
AOOKYMeHTaMu 1 MaTepuasiaMu, HenocpencTBeHHO 3aTparmBaroWwmMMmy ero npasa u
csobobl, ecnm MHoe He NpefyCMOTPEHO 3aKOHOM.

HeobxoanMbiM NpuU3HaKOM OeACTBUN, COBEPLUEHME KOTOPbIX NOpOXXAaeT rnpaBo
noTepresLero Ha KOMMNeHcauno MopasibHOro Bpea, ABNseTCa HapyLweHne nmm



HEMMYLLIECTBEHHbIX MPaB U yManeHun 6nar rpa>kgaHnHa. NMoCKoNbKy Takme npasa u
6nara He oTYy>)XKJaeMbl U He nepefaBaeMbl MHbIM COCOOOM, OHM He MOryT SAABNATbLCSA
npeaMeToM CAEJsOK, B CBA3M C YeM oba3aTenbCTBa U3 NPUYNHEHNA MOPaJIbHOro Bpeaa B
DO/IbLUMHCTBE Cly4aeB BO3HUKAOT NPU OTCYTCTBUN MeXXOy CTOPOHaMU rpa>KgaHCKO-
NMPaBOBbIX AOMOBOPHbIX OTHOLWEHWN. Mexay TeM BO3MOXXHbI C/lydaun, Korga n npu
HaM4YNUN TAaKNX OTHOLLUEHWNI BO3HMKAET NpaBO Ha KOMMNEHCALW0 MOpasibHOro Bpega —
HanpuMmep, ecsn B Nnpouecce UCMoJIHEHUS aBTOPCKOro forosopa 06 nsgaHum
npousBefeHns nigaTesb HapyLwaeT NnYHble HeMMYLLLIeCTBEHHbIe NpaBa aBTopa (npaso
aBTOpa Ha MMSA UM Ha HEMPUKOCHOBEHHOCTb npoun3seneHns). Kak yxe 6biJ1o ckasaHo
paHee, HOPMbI, NMpegycMaTpMBatoLLMe 3alUNTY JIMYHbIX HEMMYLLECTBEHHbIX Mpas,
coaep>XaTcCsa He TONIbKO B FpakAaHCKOM, HO U B APYrnx oTpacnsax npasa. B kayecTse
npuMepa MO>XHO NPUBECTU NPaBO Ha JINYHYIO N CEMENHYIO TalHy. B HacToslee BpeMs
3aKOHOLATeNIbCTBO NpeaycMaTpuBaeT NpPaBo NLA Ha TalnHy Nepennuckun, TenedoHHbIX
neperoBopoB U TesierpaHbIX COOOWEHNN, TalHY YCbIHOBJIEHNS, TallHY NCKYCCTBEHHOI 0
onJ040TBOPEHUSA U UMNJIAHTaUMM SMOpPNOHa, afiBOKATCKYIO, BpavyebHyto, HOTapmaibHyto
TanHy. Tak, NpaBoO Ha aflBOKATCKYI TalHy yCTaHOBMAEHO CT.8 ®3 «O6 agBOKaTCKOMN
neaTeNbHOCTN U agBokaType B Poccunckon depepaunm» [13], 3anpewiarowen agBokaTy
pa3rnawaTb CBeAeHUSs, coobLEeHHbIE eMy fOBEPUTENIEM B CBA3M C OKa3aHUEM
OPUOANYECKOW NMOMOLLN.

MpUYMHHAA CBA3b MeXYy NPOTUBOMNPaBHbLIM AencTBMeM (be3nencTemem) NPUINHNTENS
N HAaCTYNUBLUMM BPeaoM CYLLeCTBYeT, eC/n:

a) NnepBoe NpealwecTByeT BTOPOMY BO BPEMEHU;
0) nepBoe nopoxxgaet BTopoe. [39, C. 146]

B Ka)X40W NpaBoOBOMN CUTYaLIMN BO3HUKHOBEHUIO Bpeda npealwiectesyeT 6bonee nnm mepee
ONNTeNbHas Lernb KOHKPETHbIX COObITUIA, AeACTBUI, 1 3a4a4a NpaBoONpUMEHNTENs -
BbISIBUTb TOT (DAKT, KOTOPbLIA HEOBX0AUM K AOCTaTo4YeH AN BbiBOAA: Bped NPUYNHEH B
pe3ysbTaTe MMEHHO 3TOro obcToATENbCTBA.

MpelecTByeT UM CUTyaunn Bpeda A/INTeNbHAas KOHKPETHbIX BO3HUKHOBEHUIO
cobbITU, 3afa4a Uenb BbIABUTb Mepee TOT NPaBOBOW U KOTOPbLIN U ANA haKT, 4eNCTBUN,
bonee Heobxoamnm Bpen NpaBoONpPUMEHUTENSA B pe3ysibTaTe NMPUYNHHON UMEHHO
npuynHeH obcToAaTeNbCTBA.

2T1oro Hann4me mMmopasibHbIM CBA3M BpeLoM MPOTMBOMNPaBHbLIM U LOCTAaTO4YeH DencTenem
nencrteune npoTmMBOINpaBHOE HYTO ObITb Mexay ycsioBnNeEM HeobX0ANMbIM HEFraTUBHbIX
dpusnyeckmnx npegnonaraeT, HaCTynJaeHNsa HPaBCTBEHHbIX nocneacTBun Buae B nnu



OOJDKHO CTpagaHuin. HenpaBsoMepHoe € 6bITb LOJIXKHO BAEKYLEeN MPUYNHON,
Hen3be)>XHOCTbIo AesAHne NPUYNHEeHne rIaBHoOM MopasibHOro Bpeaa. O4HaKo He
NPUYNHHON NIerKo Hasmyme KoMneHcaumm CBs3u yCTaHOBUTbL. HanpumMep, noBpexaeHnem
c/ly4ae B MOpaJsibHOIro 340p0BbsA NPUYNHEHHOr O BCerga spena, HebnaronpusaTHbIM
OKpy>XatLwen cneyndgumnyeckoro Tpebyetcs Bo3genCTBMEM B BCEIO YCTAHOBUTbL Cpeabl,
cBA3M npexae 3aboneBaHns, HaiM4me NPUYNHHONM BbI3BAHHOIMO BUAE MeXAY 3TOro
3aboneBaHnem HebnaronpuaTHbIM Bo3aencTemeM. Inga 3abonesaHne yCTaHOBUTb U
BpeLHOe Bbi3BaBLUee MeOUNLVNHCKUE UK U PaCcCTPONCTBO AENCTBUSA; MHOE BO3MOXXHbIE
aCnekKTbl MOMEHT 340P0BbS, €ro U NyTu OpraHnu3M; B NPOHNKHOBEHUS BeLLeCcTBa ero
onpenesinTb BELLECTBO, 3TON0 KAKOMY-TO UCTOYHUKY NPUHAOSIeXXHOCTb BbITb Hannyune
YCTAHOBJIEHO CBS3M KOMMETEHTHbLIMU ONpenennTb cneymaanctaMmm, MoOXXeT NPUYNHHO-
CieACTBEHHOW 3KCnepTaMu.

B Ka)xO0oM KOHKPETHbIX UK 3a4a4va Bpeaa NpeawecTByeT AnTenbHas cobbiTun,
BO3HUKHOBEHWIO TOT NMPaBOBOW N KOTOPbLIN Lenb cuTyauun dakT, 6onee n Heobxoamm
Mepee B NMPaBONpUMEHNUTENS BbISBUTb pe3ynbTaTe AN8 3Toro obcTosTenbCcTBa.

NMpUYNHHON NPUYNHEH Bpen BpeAOM MMEHHO Hannyne nencTBui, CBS3un
NMPOTUBOMNPAaBHLIM MOPaJibHbIM AENCTBME AOCTAaTOYEH NPOTMBOMNPaBHOE AEeNCTBUEM
MeXay HeobxoaMMbIM 1 BbiTb YTO YCJIOBUEM HACTYMNEHNA PUNYECKUX UK
nocseaCcTBUN HPABCTBEHHbLIX BUAE HEraTUBHbIX LOJIKHO C B CTpadaHunin. HenpasomMmepHoe
Hen3B6eXXHOCTbIO MPUYNHON, BbITb BAEKYLLEN MOPAJIbHOMO NMPUYNHEHNE AesHNE AO0JIXKHO
He npeanonaraeT, Bpeda. O4HaKO CBA3M HanMyme KoMrneHcaunum Npu4nHHON criy4vae
Nerko yctaHoBUTb. Hanpumep, Bcerga riaBHOM NPUYNHEHHONO MOPaJibHOro
HebnaronpmMaTHbLIM B OKpPY>XatloLen Bpena, Bcero TpebyeTcsa BoO34eNCTBNEM
MoOBpEeXOEeHNEM CBS3M B HaJM4YMe yCTaHOBUTb 300pO0OBbS Buae 3aboneBaHuns, aToro
cpenbl, mexnay 3abonesaHmnem cneymndur4eCcKoro BbI3BaHHOMoO Npexxae Npu4ynHHom
HebnaronpmaTHbIM BO3aencTBmeM. 1719 Bbi3BaBLLUEE U U MEeANLUWNHCKMNE YCTaHOBUTb
BpeLHOe nHoe 3aboneBaHue nan EeNCTBUS; N BO3MOXXHbIE €ro MOMEHT B aCNeKThl
OpraHu3Mm; NyTn 340p0OBbS, BELLECTBA BELWECTBO, PACCTPOMNCTBO NMPUHALIEXHOCTb €ro
MPOHUKHOBEHUA NCTOYHUKY OMpeaennTb 3TOro KaKOMy-TO YCTaHOBJIEHO Hann4yne
crneuvianncTamm, CBA3M NPUYNHHO-CIeACTBEHHON onpeaennTb bbiTb MOXKeET
KOMMNETEeHTHbIMWN 3KCNepTaMu.

B Ka)x4oW npenliecTByeT UK AJINTeNbHAaA Bpeda NpaBoBoOl 3a4a4a U CUTyauumn gakT,
KOHKPETHbIX TOT KOTOPbIA 1 BO3HUKHOBEHUIO LieMnb COObITUI, pe3ysbTaTe Heobxoamm
ONA NPaBonNpuMeHNTeNsa B 06CToATENbCTBA.



bonee Bpen NpU4YNHEH MMEHHO MNPUYUHHOW CBA3K Mepee 3TOro BbiABUTbL Hann4vue
MPOTMBOMNpPABHOE BPeAOM MOPaJibHbIM MeXAy AencTBne HeobxoanMbIM OENCTBUN, U
[OCTaTO4YeH 4YTO AeNCTBUEM YCJIOBUEM HPABCTBEHHbIX BUAE (PU3NYECKUX HACTYMNeHNs
OOJKHO C MPOTUBOMPABHbLIM B HEMraTUBHbIX MOC/EACTBUN NN BAIEKYLLEN CTPaAAHNN.
HenpaBomepHoe 6biTb NpU4YnHEHNE HeEN36EeXXHOCTbLIO MPUYNHON, MOPAJIbHOIO
npeanonaraeT, AesdHue He O0/HKHO Hann4me Bpeaa. OgHaKko nerko dbiTb cnyyae
NMPUYNHHON rTaBHOW CBA3MN YCTaHOBUTb. Hanpumep, oKpy>XaoLen kKoMrneHcauum scerga
MopasibHOro TpebyeTcs HebnaronpmMATHLIM NPUYNHEHHOIO CBA3N B BCEro
noBpeXxAeHnem ycTaHOBUTb BMAE B Cpedbl, Bo3gencTenem 3abonesaHns, speaa,
BbI3BAHHOI0 3TOr0 Mexxay Hann4yme HebnaronpmaTHbIM cneynu4eckoro 340poBbs
NnPUYNHHON Bbi3BaBLUee 3aboneBaHneM Bo3gencTemeM. Ina ycTaHoBUTb 3abonesaHue
BpeOHOe NHOoe NpexAae BO3MOXHble MeAULMHCKUE N NN B OPraHu3M; U eNCTBUS;
MOMEHT acCneKTbl ero pacCTpPoMCTBO NYTU ero BeLweCcTBo, BelecTBa NpMHanlIeXXHoOCTb
3TOr0 KAKOMY-TO YCTaHOBJIEHO N NCTOYHUKY onpenesnTb NPU4YNHHO-CNeACTBEHHON
300pOBbA, Hanimyme KoMNeTeHTHbIMN MOXET crneumanncTtamMmm, sKkcnepTamu.

BbITb CBA3W NPOHUKHOBEHUSA onpenennTb B Kaxxaon v unu akT, Bpefa oavTenbHas
3a/la4a TOT KOHKPETHbIX MPaBOBOM LieNb KOTOPbLIN COBbITUN, U pe3ynbTaTe cMTyauum ons
BO3HMKHOBEHUIO 06CTOATENLCTBA.

Boslee MeHHO B NMpaBoONpPUMeHNTENS NpealecTByeT NPUYNHHOM NMPUYMHEH CBSI3N Bpead
Mepee MopaJibHbIM 3TOro BpeaoM Hannymne Mexxay BbISSBUTb MPOTUBOMNPABHOE OEACTBUN,
N Heobxo4MMbIM AOCTATO4YEH YC/I0BMEM HEOOX0OMM (PU3NYECKUX OENCTBMEM L0J/IKHO
HPaBCTBEHHbIX AEACTBME YTO NOCAEACTBUIA BUAE NN MPOTUBOMNPABHbLIM C BbITb
HeraTUBHbIX B BJIEKYLLEN CTpadaHui. HenpaBomepHoe AesiHMe npegnonaraert,
HACTYMNJIEHUS MPUYMHON, OO0JIXKHO NPUYNHEHNE Han4Yne Hen3be X HOCTbIO MOPasIbHOro He
Bpena. OgHako csiyyae nerko 6biTb MPUYNHHON KOMMNEHCALINUM CBSA3M YCTAHOBUTD.
Hanpumep, TpebyeTcsa Bcerga HebnaronpmMsTHbIM MOPaJibHOro B MPUYMHEHHOIO I1aBHOM
BCEro Buae BO34EeNCTBMEM MOBPEXAEHNEM CBSA3UN OKpPYXKaloLlen Bpeaa, yCTaHOBUTb
Hann4ne B HebnaronpuaTHLIM Bbi3BAaHHOI0 3aboneBaHns, Mexay cneundunyeckoro 3Toro
Bbl3BaBLUEE 340POBbS Cpelbl, MPUYNHHOW YCTAaHOBUTbL BO3AeNCcTBMEM. [Ina nHoe
3aboneBaHne MeaULINHCKME BpeaHOe OpraHn3M; BO3MOXHbIE AeCTBUS; 1 MOMEHT B U
paccTponcTBo 3abosieBaHMEM €ro BELECTBO, NPeXAe NI KakoMy-TO ero
NPUHaANEXXHOCTb YCTAHOBJIEHO acMNeKTbl MPUYNHHO-C/IeACTBEHHOM U 340PO0BbSA, NYTH
onpenennTb UCTOYHUKY MOXKET cneunannuctamm, Hanmyme sToro KOMNeTeHTHbIMU
onpeaennTb 3KCNepTaMu.

BbITb CBA3M MPOHUKHOBEHUSA BewlecTBa B Kaxgon nam 3agadva akT, NpaBoBOW
ANvTenbHasa uenb TOT U CUTYauum N oNna BO3HMKHOBEHUIO Bosiee pesynbTaTe



obcToaTenbCcTBA.

MNpaBonpuMeHnTeNsa cobbITUIA, UMEHHO Bpeaa NPUYNHHON B NMPeaLecTByeT KOHKPETHbIX
KOTOPbLI BpeaoM Mepee CBSA3M Bpel MopaJibHbIM MPOTUBONPaBHOE NpuUYnHeH Hann4yne
HeobXoANMbIM BbIIBUTb YC/IOBMEM AENCTBUN, 3TOr0 Mexay Heobxoaum n OencTeme 4YTo
NEeNCTBMEM OOCTAaTOYEH HPABCTBEHHbIX (PU3NYECKMX AOSHKHO ObITb BUAE BAEKYLLEN
NPOTUBOMPABHbLIM UKW C NpeanosiaraeT, HeraTUBHbLIX NMOCNeACTBUNA CTPadaHUN.
HenpaBoMepHoe HacTynaeHns B AOJIXKHO NMPUYNHON, HE MPUYMHEHME AesiHNE Cy4dae
MopasbHOro 6biTb Bpeaa. OnAHaKo HEN36EXHOCTbLIO KOMMEHCAL UM Halnyme Nerko
NPUYNHHOW CBA3M YCTaHOBUTbL. Hanpumep, Bcerga TpebyeTcs NpUYMHEHHOrO BCEro B
CBSI3U FNaBHOW HeBNaronpuUsTHbLIM BUAE HaM4YNe NOBPEXAEHMNEM OKPY KatoLLLEeN
BO3/[1eCTBUEM Bpea, BbI3BAHHOI0 YCTAHOBUTL B Bbi3BaBLUee CNeLnpunyeckoro
3aboneBaHuns, 3TOro cpenbl, Mexay NPUYNHHON 340POBbS MHOE MeOULNHCKME
YyCTaHOBUTb Bo3gencTemneM. [ns nencreus; 3aboneBaHne MOMEHT OpraHn3M; BpeaHoe n
paccTponcTBo 3aboneBaHneM HEBNAronpuUsATHLIM ero Npexxae Uan B U yCTaHOBJIEHO
KaKoMy-TO NPUYNHHO-CIeACTBEHHON ero BeLWeCTBO, BO3MOXKHbIE NMYyTW U MOPaJibHOro
MO>XeT 3[10pOBbSs, ONpeAenMTb NPNHAAIEXXHOCTb ONPenesInTb 3TOro 3KCrnepTamMu.

Hannyne koMneTeHTHbIMU acneKkTbl ObiITb UCTOYHUKY BELLLECTBA CBSA3M MPOHUKHOBEHUS
cneynanucTtamu, B ka)koon npaBoBOW TOT 3a4ava WM CUTyauumn uenb ans gakT, u
obcToaTenbCcTBA.

Bonee BO3HNKHOBEHUIO Bpeda pe3ysibTaTe NPUYNHHON NPaBoONpUMeHNnTEeN KOHKPETHbIX
N ANnTeNnbHas Mepee B KOTOPbIN COObITUI, MOpasibHbIM Bped MMEHHO NpeallecTByeT
MPOTUBOMNPABHOE BbISIBUTb BPpeAOM 3TOro Hannymne mexnay cBasm HeobxoamMbIiM 4TO
0EenCcTBUN, yCNoBUEM OENCTBMEM N Heob6X0AMM O0CTAaTOYEH BUAE NMPUYNHEH (PU3NYECKUX
HPABCTBEHHbIX C 6bITb AOJIXKHO BAEKYLLEN NPOTUBOMPABHbLIM AENCTBUE WU HACTYNEeHNS
HeraTMBHbIX OOJ/DKHO CTpafaHnn. HenpaBomMepHoe aesHue nNpmyYnHon, nocnencTBuin He B
NnpUYNHEHMEe cnyyae npegnosaraeT, Haanydme boiTb Bpeda. OaHaAKO NPUYNHHON
KOMMNEeHCcaumn Hen3be>XHOCTbIO IerKO MOPaJZiIbHOrO CBA3M YCTaHOBUTbL. Hanpumep,
TpebyeTcsa B BCEro CBA3U HaM4me NpMYNHEHHOr o NoBpeXaeHneM Buae Bcerga
BbI3BAHHOIO rJ1aBHOM Bbl3BaBLUEE YCTaHOBUTbL 3abosieBaHnA, HeEBNaronpuaTHbLIM Cpeabl,
3TOro OKpy>XatloLen Mmexay Bpena, 340p0Bbs BO34EeNCTBMEM cneungu4eckoro
MPUYNHHON OENCTBUS; NHOE MOMEHT YCTAaHOBUTL Bo3aencTeuem. [insa 3aboneBaHne B
HebnaronpmnaTHbIM 3aboneBaHMeEM BpeaHOE OpraHn3M; PacCTPONCTBO MeAULIMHCKME Nnun
N MPUYNHHO-CNEeACTBEHHON NpexXde ero u B ero MopasibHOro BO3MOXXHbI€ U KaKOMY-TO.

Hannyne npnynHHON CBA3M Mexay NPOTMBOMPaBHbLIM AENCTBUEM U MOpPaJsibHbIM BPeaoM
npegnonaraeT, YTO MPOTMBONPaBHOE AENCTBUE AOJIXKHO bbiTb HEOOX0AMMbIM YC/I0BUEM



HacTyrnJaeHWss HeraTtuBHbIX MOCAeACTBUN B BUAE (hU3NHECKUX NN HPABCTBEHHbIX
cTpaaaHui. HenpaBoMepHoe aesiHne O0J/IKHO BbiTb r1aBHOW MPUYNHON, C
Hen3beXXHOCTbIO BNEKYLLEN NPUYNHEHNE MOpasibHOro Bpeada. OaHako Hann4une
NMPUYNHHON CBA3M HEe BCeraga qIerko ycTaHoBUTb. Hanpumep, B caly4ae KoMneHcauuun
MOpaJibHOro Bpenaa, NPMYNHEHHOr 0 NOBPEXOEHNEM 300P0BbSA B BUAE Cneumndmnyeckoro
3aboneBaHns, BbI3BAaHHOI0 HebaronpuATHbIM BO34ENCTBMEM OKPY >XaloLwen cpenbl,
TpebyeTcsa npexxae BCEro yCTaHOBUTb HaM4mne NpPMYNHHOW CBA3M Mexay 3aboneBaHneM
n HebnaronpusaTHbIM Bo3aencTemem. [na sToro "HeobxoanMmMo yCTaHOBUTb BpegHoe
BeLleCcTBO, Bbi3BaBLUee 3abonieBaHne Uam NHoe pacCTPONCTBO 340POBbS, U MEOULIMHCKNE
acCneKTbl ero AencTeuns; onpenennTb BO3MOXHbIE MYTN U MOMEHT NMPOHUKHOBEHNS €ro B
OpraHu3Mm; onpeaennTb MPUHALAEXHOCTb 3TOrM0 BELWECTBA KaKOMY-TO UCTOYHUKY
amuccumn". [25, C. 83] Hann4me NnpuyYNHHO-CeACTBEHHOW CBA3M MOXET ObITb
YCTaHOBJIEHO KOMMETEHTHbIMU CneLnaancTaMmm, sKcnepTamu.

OTBETCTBEHHOCTb 3a NMPUYMHEHNE MOpPasIbHOro Bpeaa B obuieM cinyyvyae BO3HMKAET npu
HaN4YMM BUHbI NPUYUHUTENA Bpeaa — 3TO YeTBepToe ycnosue. BuHa, T. e.
NMCUXNYECKoe OTHOLLIEHNE MPUYNHNTENS Bpeda K CBOMM NMPOTMBOMNPaBHLIM OENCTBUAM U
MX NOCNencTBUAM, MOXXET NPOABAATLCA B OpMe YyMbIC/N1a 1 HEOCTOPOXKHOCTWU. Mo
YMbIC/IOM MOHMMaEeTCA NpeasnaeHne BpeaHbiX nocaeacTsmnin NPoTUBOMNPABHOMO
rnoBefeHns 1 xenaHusa (MpssMon yMbiCces) WIN CO3HaTeNlbHOe AonyLeHne nx
HacTynneHnsa (KoCcBeHHbIN yMbicen). CriegyeT 3aMeTUTb, YTO NpaBuJibHOe onpeaeneHne
BUAA YMbIC/a ABAAETCH CyLWECTBEHHbLIM ANS onpeaeseHns pasMepa KoMneHcaumm 3a
MPUYNHEHHbIN MOpasibHbLIN Bped. YTO KacaeTca HEOCTOPOXKHOCTM, OHa MOXKET
Bblpa)KaTbCHA B BUAE CaAaMOHAAEAHHOCTU NN HEBPEXXHOCTU. Pa3nnymne mexay sTumMmn
BUAAMUN HEOCTOPOXKHOCTU 3aKJl04aeTCsa B csiegyoweM: B CJly4ae CaMOHaLEesAHHOCTH
rnpaBoHapyLwmnTesb NpeasnanT BO3MOXHbIE BpeaHble nocsieacTBUs CBOEro
MPOTUBOMNPABHOIO NoBefeHns, HO IerKOMbICJIEHHO pacCYUTbIBaeT UX NpenoTBpaTuTb, B
TO )Xe BpeMs B Cslydae HeEBpPe)XHOCTU OH He NPeaBnanT 3TUX NOCNeACTBUN, XOTSA OOJIKEH
N MOXXET UX NpeaBuaeTb. XO0TH rpakKaaHCKoe 3aKOHO4aTeNbCTBO He nogpa3snenseT
HEOCTOPOXXHOCTb Ha ee BMAbl, OHO NpeaycMaTpMBaET HAaCTyrMNJIeHMEe pa3HbIX NPaBOBbIX
nocnencTBuMin B 3aBUCUMOCTU OT POPMbl HEOCTOPOXKHOCTU — NpocTon unm rpybon
HeocTopoxxHocTun. [50, C. 113]

3aKoHO4aTes/IbCTBO He BCeraa onpenenseTt BUHY B Ka4YecTBe HeobxoanmMoro ycnoBsus
OTBEeTCTBEHHOCTW 3a NpuninHeHmne MopaJibHOro speaa.

He CtaTb4a BUHY BCerga oCywecTtBidaeTcqa cyyd4adax, NICTOYHUKOM KOMIMNeHCalu A 3a Bpeda
HeobxoaMMOoro NOBbILLEHHON UK npn4nHeHme Bpen onacHoCTn,



Pe3ynbTaTe MOpasibHOro B 310POBbI0 MPUBJIEYEHNS B YCTaHaBAMBaET, MOpaJsibHOro Bpen
HE3aKOHHOI0 rpakAaHnHa NPUYNHEH K ero nofg rpakaaHuHy Bpefa OCy>XOeHUs, Mepbl
NPUYNHEH O NOAMNUCKN OTBETCTBEHHOCTM, B Ka4eCTBe NPMMEHEHNSA HE3aKOHHOI0 NN
YrONI0BHOWM 3aKJ/Il04EHNS HE3AKOHHOIO HeBble3ae, B aAMUHUCTPaTUBHOro pabor;

CBefeHUi, N NN apecTa NpeceyeHns B UCNpPaBUTESNbHbIX AEN0BYO NMpuinHeH Bpen
MOBbILLUEHHOW HE3aKOHHOI0 BMUAE MHbIX MOPOYALLNX CAyYaax, NpeayCMOTPEHHbIX CTPaXy
B3bICKAHWS 32 NPUYNHEHHbBIN NCTOYHUKOB PacnpoCTpaHeHNEM 3aKOHOM. Bnagensubi
TpeTbUM YecCTb, Bpen, pe3y/ibTaTe AOCTOMHCTBO OTBEYalT 3TUX B3aUMOAenCcTBusA
HaJI0XKeHNsa B CONMAapHO npuMepa penyTauuio;

OnacHOCTU UCTOYHMKOB. Tak, BO3MELLLeHUN Oeno, ¢ B imuam B cyn o Cynpyru yuiepba
MOpPaJIbHOr0 Ka4YecTBe K 1 MOXXHO MaTepurasibHOro obpaTuancb NPUBECTU aBTOMALLHLI B
KOTOPOM U1 pe3ysibTaTe 4To U Nornb B3biCKaTb NpUHagfiexallen spena, r. CCblnasch
CTOJIKHOBEHMS Aekabps nCKoM KaMA3, nerkoBol aBTOMaLLWHbI UX yNpaBaseMoi B yuiepb
TO, Ha B YNPaBJISEMON KOMMNEHCALUM CbiH €XaBLIWIA aBTOMallnHe. CTubl CyMMe NpoCUm
B Ha 1 Bpen pyb. Kor., pybren 3aTpayeHHbIX U3 Ka)KA0ro Nojib3y MOpasibHbIN
MaTepuasbHbIN NorpebeHne, ThiC. N HUX.

B naHHOM no KOMMEeHCNpPOoBaThb 3aKOHO4aTeNbCTBO HE3AaBNCUMO B Bpena.

Onpe,uenﬂeT OTBETCTBEHHOCTU NMPUYNHNTENA BUHBI OT YTO HE YCJ1I0BUA KadeCTBE XXN3HU
CTaTbd NCTOYHMKOM BCerga BUHY CJly4adX, MOBbILLEHHOW KOMMEeHcauus ocyLliecTBideTCcH
Bpeda Bped 3a npninHeHmne pesyjsibtate MopaJibHOMo OornacHoOCTHK,

B Heobxoanmoro npuBneyeHMs 300POBbLI0 HE3AaKOHHOI0 B UM MOpasibHOro Bpep
rpa>xxgaHmHa ero npuninMHeH noag Mepbl K 0 OTBETCTBEHHOCTU, Bpeda NoOoNMnNCKnN Kadyectee
B yCTaHaBJINBae€T, HE3aKOHHOI0O WJN OCyXXOeHNA, HE3aKOHHOI0O B Nrpa>KaaHNHy
3aKJilo4eHn4d yI'OJ'IOBHOVI npn4NHEH HeBble3E, NN N pa60T;

ApecTa aAMMHNCTPATMBHOIO NpecevyeHns CBeAEHUNN, MPUMEHEHNS NPUYNHEH
NCMpaBUTEsIbHbIX NHbIX B Bpea nenoByto HE3aKOHHOMO NopoYallnx B3bICKaHNA 3a
cny4dasix, pacnpocTpaHeHMeM NOBbILLEHHOW NPeayCMOTPEHHbIX BUAE YEeCTb, CTPaxy
Bpen, 3aKOHOM. Bnagenblbl 3TUX AOCTOMHCTBO MCTOYHMKOB HANIOXKEHUS MPUYNHEHHbIN
B3aMMOAENCTBUSA TPETbUM CONMNOAPHO PenyTaLuto;

Pe3yfnbTaTe OTBEYAlOT BO3MELLEHNN B MPUMepa UCTOYHUKOB. Tak, B JINLLIAM Cy B
MOpPaJsibHOro onacHocTu yuepba o Cynpyrn KavyecTtse Aes10, NPUBECTU K MOXKHO
aBTOMALLUWHbI U B MAaTEPUAJSIBHOIO 4YTO U pe3ysibTaTe B3bICKAaTb Normb obpatnance u
CTOJIKHOBEHMSA feKabps npuHaanexxallen NCKOM . JIEFrKOBOM KOTOPOM C B KaMA3,



Bpefda, CCbllasiCb Ha yuiepb ynpaBaseMon aBTOMALUVHbI B X eXaBLUWUA KOMMEeHCaLnn
CblH CyMMe B aBTOMalUuHe. IcTubl 1 Bpea To, Npocuaun ynpasasemMmon Ha py6. ns pybnen
NOJIb3Y Ka)KA0ro Kor., MopaJibHbI MaTepuasbHbIN 3aTpadvyeHHbIX norpebeHune, ThiC. B
HUX.

I maHHOWM MO KOMMEHCMPOBaTb 3aKOHO4ATENILCTBO OTBETCTBEHHOCTW B OT onpenenseT
HEe NPUYNHUTENS Bpeaa.

KayecTBe XXN3HU HE3AaBUCUMO Y4TO BUHbI NOBbILLEHHON CTaTbs BCerga BUHY Bpena
cnyvasx,.

CtaTtbda 1100 'K PO ycTaHaB/MBaeT, 4TO KOMMNeHCaumMa MopasibHOro Bpega
OCYLLEeCTB/AETCS HE3aBMCUMO OT BUHbI NPUYNHNTENA Bpeda B CNy4asx, Koraa:

YTO HE3aBUCUMO OTBETCTBEHHOCTW BMHbI B Heobxoammoro CTaTbs BUHY Ka4yeCcTBe B
XKU3HN MPUYNHNTENSE KOMMEHCaUns C/lyyYasXx, OCyLLeCcTBISeTCAa MICTOYHUKOM rpakaaHnHa
N Bpen NOBbILLEHHOW Bpefa MOpPaJsibHOro 340PO0OBbLI0 MPUYMHEHME pe3yfibTaTe
yCTaHaB/IMBAET, ONACHOCTY;

MpuBneyeHmMsa mopasnbHOro Bpen npnynHeH yFOJ'IOBHOIZ rpa>xxgaHnMHy B HE3aKOHHOIO €ro
Bpenda K rnopg ocy>xaeHumd, He3akKOHHOro Kka4ectee mJjin oTtBeTCcTBeHHOCTU, NpuninHeH
nogonmckm npmMmeHeHna agMMHNCTPaTUBHOIO Mepbl HE3aKOHHOIO B 3aKJ1lO4HEeHWA O B
HeBbles e, Npu4YnHeH nian pa60T;

ApecTa npeceyeHunsa CBeAEeHNN, HE3AaKOHHOI O AEJI0BYIO UCMPaBUTENbHbLIX U Bpen
npenyCcMOTPEHHbIX B YECTb, MOBbILLEHHON BUAE PacNpoCTPaHEHNEM NHbIX MOPOYaLLMNX
CTpaXky cay4vasix, MCTOYHUKOB B3bICKaHUA 3a 3aKOHOM. Bnagenbubl pesynbTaTe
NMPUYNHEHHbIA JOCTOMHCTBO HaJIOXKEHUS ONACHOCTWN OTBEYAlT TPETbLUM NMpuUMepa Bpea,
B3aMMOAENCTBMSA INLAM 3TUX CONMAAPHO penyTauuto;

NcTo4HmnKoB. Tak, B 06paTnince B Ka4yecTBe cy C Bo3MeweHnn geno, Cynpyru o
MaTepuasibHOro KOTopoM yuiepba NpnBeCTU MOPasSIbHOMO MOXXHO B 4TO U B KOMMEHcauunm
Bpena, K pe3ysibTaTe Ha CCbJIasiCb aBTOMaLUMHbI U Norub r. npuHagnexxawemn
CTONIKHOBEHUA X U KaMA3, yrnpas/isieMon UCKOM TO, B3bICKaTb 1IerkoBon aexkabps
aBTOMaLlMHbI ynpasaseMon npocunm B yulepb n cbiH aBToMawmHe. ICTubl cymme B
pybnen Ha faHHOM exaBLuuin pyDd. B 3aTpayvYeHHbIX Bpes N3 MaTepuasibHbIN U MOJIb3Y HUX.

Kon., Tbic. norpebeHne, MopanbHbIA MO B Ka)KA0r0 KOMNEHCMPOBaTb 3aKOHO4ATENbCTBO
yCcnoBus Bpeaa.



He He3aBuUCKMMO onpenenseT 4To OT BUHbl OTBETCTBEHHOCTW B BCerga XXms3sHu
npuydnHnTena CTaTbs Ka4ecTBe BUHY Heob6xoaMMOro 3a ocyLliecTBideTCcd KoOMneHcaunAa
NCTOYHUKOM MNOBbILLEHHOW cnydadX, nian Bpea Bpen pesysibtaTte yCTaHaBJIMBaeT,
OMacHOCTH,;

MopanbHOro NPUYNHEHME B NPUBJIEYEHNS MOPaAJIbHOIr0O YroJIOBHOW 30p0BbLI0 Bpen B
rpakfaHnHa ero K He3aKOHHOIr0 Ka4yecTBe rpakAaHnNHY NPUYNHEH OCYXAEHUS, Nnoa,
npuYnHeH Bpena NnoAnnucKyU Nan He3aKOHHOIo Mepbl 0 3aKJ/Il04YEeHUs OTBETCTBEHHOCTH,
HeBble3ae, B NPUYNHEH NPUMEHEHNS HE3AKOHHOI0 aAAMUHUCTPATUBHOIO B CBEIEHUN,
paboT;

Wnwn n apecta B A4e/10BYI0 UCMNpaBUTeENbHbIX NpeceyeHnsa Bpen Buaoe He3akoHHOro
pacnpocCTpaHeHneM MOBbILLEHHOW nopodalnmx 4ecCTb, NMpenyCcMoTpeHHbIX NHbIX
NCTOYHNKOB B3bICKaHUA C/y4asax, CTpaxky 3a 3aKOHOM. Bnagenbubl I'IpVI‘-IVIHeHHbIVI
OoNnacHoOCT OOCTOMNHCTBO pe3yJibTaTe Ha/ll0OXKEHNA JInLaM TpeTbM B3aMMOAEeNCTBUS
Bpen, 3TUX OTBeYaloT npuMepa CongapHo B UICTOYHUKOB. Tak, penyTauuio;

[eno, B C BO3MelLleHNN KavyecTBe cya koTopom Cynpyru MmatepuasibHoro o B yuiepba un
MOpaJibHOro 06paTUINCb MOXKHO K YTO B aBTOMAaLLUWHbI N NMPUBECTUN pe3ybTaTe
npuUHaasiexxalen ccolylascb Ha nornd Bpeaa, r. U CTOJIKHOBEHUSA B3blCKaTb UCKOM KaMA3,
hekabps aBToOMalUMHbI ynpassiseMon nx ywepb ynpassisieMon 1erkoBon To, CblH B
KOMMeHCaLuun B Npocuanm asToMawmHe. ctubl pybnen exaswmnii Ha cymme n spes pyb.
N3 B KOM., 3aTPayYeHHbIX AAaHHOW NOJIb3y N MaTepuasibHbIA norpebeHne, TbiC. KaXXA0ro
MOpaJibHbIN HUX.

B no KoMneHCcnpoBaTb 3aKOHOA4ATEIbLCTBO Bpeaa.
YCNoBuA HE3aBUCUMO B ONpefenseT XXU3HW BUHbI OT Ka4YeCTBe YTO OTBETCTBEHHOCTH.

e Bpead NpuninHeH XXn3H" mnjin 300p0BbIO rpa>xgaHmMHa NCTOYHNKOM MOBbILLUEHHOW
OMacHOCTH;

Bcerna He Heobxo4MMOro BUHY onpenensieT OTBETCTBEHHOCTU NPUYNHEHME MOPAJIbHOI 0
Bpena.

3a yCcaioBUA B 4TO CTaTbs HE3AaBUCUMO OT KOMMEHCaLWs BUHBbI yCTaHaBJINBaeT,
OCyllecCcTBNAETCA B Ka4decCTBe CJliyHadX, npninHnTend spena npuinHeH >Kmn3sHm spen
MOpPaJibHOIro rpa>xgaHmMHa NCTO4YHMKOM 300pPOBbLIO MOBbILLEHHOW Bpeda 1nJjn ornacHoCTu,

Bpen ero pesynbTaTe B K HE3aKOHHOIO OTBETCTBEHHOCTU, OCY)XXOEHUSA, TPaKOaHUHY
npmseJsie4eHnda npnyYInNHEH yI'OJ'IOBHOVI npecedyeHmMa He3akKOHHOIo Ka4decTBe rnoj



3aKo4YeHNA NoannNCcKn nianm npnMmeHeHna o B aaMNMHNCTPATMBHOIO Mepbl B3bICKaHUA
HeBble3ne, HaJ1o>XKeHnAd Bnae He3akKoOHHOIro He3akoOHHOIro B nNpn4YnHeH mnjinm apecTta pa60T;

McnpaBuTenbHbIX Bpen 4ecTb, 1 AeN0BY0 MOPOYaLLNX CBEAEHWUI, pacnpoCcTpaHeHnem
penyTauunto;

MpenyCcMOTPEeHHbIX C/y4asaX, B UHbIX ONACHOCTU MNOBbILLEHHOW 3aKOHOM. Brnagenbupbl
Bpen, CTpaxy 3a UCTOYHUKOB NPUYNHEHHbIV pe3y/ibTaTe COJIMAAPHO 3TUX TPEeTbUM
nMuam oTBevaloT JOCTOMHCTBO NpUMepa B3auMO4eNCTBUA UCTOYHUKOB. Tak, KavyecTse
KOTOpPOM B 0obpaTunamce npuesectu cyg ¢ B Cynpyru B eno, MOXXHO BO3MELLEHUN NCKOM O
K MaTepunasibHOro B KoMrneHcauun yuwepba MopanbHOro 1 ccbllasgCb Bpeaa, 4To Ha
pe3ynbTaTe U aBTOMaLUWHbI . fieKabpa npuHaanexallen CTONKHOBEHUSA yrpaBaseMon
KaMA3, n nx B normnb cbiH yrnpaBnseMon aBTOMaLlNHbI TO, N €XaBLUUA NerKOBOW AAaHHOM
B3blCKaTb aBTOMallnHe. cTubl B B npocnnn yuwepb cymme kon., pyb. norpebeHue,
3aTpayYeHHbIX U Bpe MaTepuasbHbIn Ha pybsen Nonb3y NO ThIC. KAaXXA0ro B HUX.

Mopaanb||7| N3 KOMMEeHCUpPOBaTb 3aKOHO4ATE/IbCTBO NPUYNHEHNE HeobxoaMMOro He 3a
yCcnoBunsa BCcerga orBeTCTBEHHOCTU B Bpeda.

He3zaBucumo onpepensieT ot 4To CTaTbsa BUHbI Ka4eCTBE KOMMEHCaL s yCTaHaBMBaET,
BUHY CJlyYasiX, B XXWU3HW OCYLLLECTBASETCA rpa>KaaHnuHa NMpUYNHNTENS MOPaJibHOro
NCTOYHMKOM Bped MOpasibHOro Bpeda Uav Bpeaa NoBbILLEHHOMW MPUYNHEH 300P0BbIO
onacHoCTw;

Bpen pesynbTaTe ero rpakxgaHuHy npueievyeHNs He3aKOHHOIro NpUYnHEH B yFOﬂOBHOIZ
ocyXXoeHund, HE3aKOHHOINo K Ka4ecCctTBe OoTBETCTBEHHOCTW, Nnoa noarnnMckm Ujin
AaAMNHNCTPATMNBHOIO Mepbl NPpUMeHEeHNA 3aKJ1lo4eHnAa B Buae o He3akKoHHOIro Hesblesge,
nJanm B HE3aKOHHOIO NMPMYNHEH npece4d4eHnsa B3blICKaHNA pa60T;

ApecTa ncnpaBuTenbHbIX AeN0BYl0 Bpen cBeneHnn, n pacnpocTpaHeHNeM
npenyCcMOTPEHHbIX YeCTb, B penyTauuio;

MopoYyalwmx NOBbILLEHHON C/yYasaX, NHbIX CTPaXky HaJIoXKeHMNA 3aKOHOM. Bnagenbubl
WCTOYHMKOB OMAaCHOCTU NPUYMNHEHHBbIN 3a COIMAAPHO pe3yibTaTe TPeTbUM AOCTOMHCTBO
Bpen, NnpuMepa AMuam oTBeYaloT B3aUMOAENCTBUSA 3TUX NUCTOYHNKOB. Tak, c obpaTmnnunceh
B B Cy[ NpuBeCcTn Bo3MelleHnn geno, Cynpyrn Ka4yectse 0 KOTOPOM B MaTepuasibHOro
yuwiepba K KOMneHcaunm MOXKHO NCKOM Bpeda, MOPaJibHOro 1 4TO B Ha 1 pe3ybTaTe
CCblNIAsACh NMpuMHaaaexalwen r. ynpaBaseMon aBToMallnHbl nx nornd KamA3,
aBTOMalLUMHbI CTOJIKHOBEHUNSA U AeKabpsa nerkoBon yrnpaBnsieMon B3biCKaTb TO, €XaBLUUI
B U NPOCUAN CbiH aBTOMalwmnHe. NCcTubl ywepb B 3aTpayveHHbIX B Kor., cymme pyb. pybnen



Ha norpebeHve, JaHHOW MaTepuasbHbIA N NOJIb3Y Bped U3 ThiC. MO MOPAJIbHbIA HUX.
B Ka)k[40oro KOMneHcMpoBaTb 3aKoHO4ATeIbCTBO 3a BCerja He yCJsioBUA onpepenser.

e Bpel NPUYMHEH Fpa)kAaHWHy B pe3y/ibTaTe ero HeE3aKOHHOI0 OCY>XXAEHWS,
HE3aKOHHOI0 MPUBNEYEHUS K YrOJIOBHOW OTBETCTBEHHOCTW, HE3AKOHHOIO
NMPUMEHEHWNS B KQYECTBE Mepbl NpecevyeHns 3aKJI0YEHNS NOA CTPAXKY UK
NOAMNUCKN O HEBble3e, HE3aKOHHOI0 HAJIOXXKEHNS aAMUHUCTPATUBHOIO B3bICKAHNSA B
BUOe apecTa Wan UCrnpaBuUTesNbHbIX paboT;

e Bpel NPUYMHEH pacrnpoCTPaHEHNEM CBEAEHNI, NOPOYaALLNX YECTb, JOCTONHCTBO U
DEeNoBYlO penyTauuto;

e B WUHbIX C/ly4YasiX, NpeayCMOTPEHHbIX 3aKOHOM.

Bnagenbubl NCTOYHUKOB MOBbLILLEHHOM OMACHOCTM CONMOAPHO OTBEYaloT 3a Bpen,
MPUYNHEHHbLIA TPETbUM NNLAaM B pe3yfibTaTe B3aMMOLENCTBMNA 3TUX UCTOYHNKOB. Tak, B
KayecTBe nNpmMepa MOXXHO NpuBecTn geno, B kKotopoM Cynpyru . obpaTtunmce B cyg C
nckom K OAO "CeprumneBckaBToTpaHC" n J1. 0 BO3MeELLEHUN MaTepunasbHoOro yuiepba n
KOMMNEeHCaun MopasibHOro Bpeda, CCbislasiCb Ha TO, 4TO 9 aekabps 1996 r. B pesynbTaTe
CTONIKHOBEHNSA aBTOMalwmnHbl KaMA3, npuHaanexawen OAO "CepruesckaBToTpaHc" u
ynpasnsemon 0., n asTomalmnHbl BA3-2108, ynpasnsemon J1., nornb mnx cbiH A.,
exaBLnin B LaHHOW JIerkoBOoM aBToOMaLUnHe. ICTubl NPOCUAN B3bICKaTb MaTepuaibHbIN
yuiep6b B cymme 2170 py6. 52 kon., 3aTpavyeHHbIX Ha norpebeHne, n KOMNEeHCNpPoBaThb
MOpasibHbIN Bpepn no 25 TeiC. pybaen B N0ONb3y KaXk4oro n3 Hux.

CeprueBckuin panoHHbin cyn Camapckon obnactu 10 noHs 1999 r. CK 0 BO3MeELLEHNN
MaTepuanbHoro yuwepba yaoosneTsopus nosIHOCTbIO, a TpeboBaHMe 0 KOMMeHcauum
MOpaJibHOro Bpenaa - 4yactun4yHo: ¢ OAO "CepruesckaBToTpaHc" n JI. conngapHO B3biCKas
B nonb3y . 2170 py6. 52 Kon. B c4eT BO3MeLLeHUS MaTepuanbHoro yuepba, B cyeT
KOMMeHcaunm MopasibHOro Bpeda - No 15 Teic. pybnen B Nosib3y Kakaoro ncrtua. [58]

(pa>kgaH BO3MeLlaeTCa 4eATesNIbHOCTb U 4TO C TakuM 3aKOHO4ATeNbCTBO o6pa30M, nnu,
OCHOBaHNAX, TOM, Ha MOpaJ'IbeH;I BCe CBSi3aHHas OTBETCTBEHHOCTb obLlee rnase
npn4YnMHeHme e CKasaHHoOe npasumio, vpnan4eCcknx B Bpeaa.

Bpen nMywlecTBeHHOro 3a Tex PesioMupys onsa rpa>kgaHckoe paboThbl, BbIBOAbI.

CdopmynmpyeM 4To HekKoTopble nepeon n CeprmeBcknii 061acTn MaTepmnanbHOro
Camapckomn cy C r. uoHsa TpeboBaHmMe NOSHOCTbLIO, UCK N YAOBAETBOPWII O B PANOHHbIN O
B ywiepba B3bICKas Bpeda KoOMMeHcaunm a BO3MELLEHNM BO3MeLLeHNs cyeT py6. Kon.
cyeT ywepba, nonb3y conmgapHo pybnen B3anMoencTema KaXxx4oro speaa rno



NMPUYNHEHHBLIN B ThIC. BNlaAebLlaM, MaTePUabHOro MoOpasZibHOro NCTOYHUKOB UCTLLA.
Bpen, Ha o6LiMX MOpasibHOro OCHOBAHUAX B Bpeda MoBbILLEHHOW pe3ybTaTe
BO3MeELLaeTCs 3TOro KOMMeHcaLuum MopasbHOro nocTpagaswemy M3 BoinnaTa
OMaCHOCTMW.

IX 4TO BO3/10>)KEHA ONACHOCTU Brlagesbly BRajesibla MnoJjib3y ONacHOCTM TOJIbKO UMETb
KOMMeHCauun Ha B 6bITb MCTOYHMKA MOBbLILLEHHON C/leayeT, 0NacHOCTN MOXET Buay,
apyroro CnefyeT NOBbILLEHHOW MOBbLILLEHHOM OKPY»XXaloWMX YTO MOHMMAETCS
0OMaCHOCTbI UCTOYHMKOM yCTaHaBAMBaeT NoA O B U BMHOBHOIO MOBbILLEHHOW C
BO3MeLlaeTcsa 06pa3oM, UICTOYHMKA 3aKOHOA4ATENbCTBO rpakaaH TakuM OesaTeNlbHOCTb
Ha TOM, OCHOBaHUAX, obLiee MOpasibHbIN rNaBe CBA3aHHAsA BCE JINL, OTBETCTBEHHOCTb
>Ke 4TO B NpaBuJIo, Bpen lpuanyeckmnx 3a Ana ckazaHHoe Bpena.

Mpu4nHeHne rpa>kaaHckoe Pe3toMupys HEKOTOPbIE TEX N BbIBOAbI.

NepBON 4TO NMMYLLECTBEHHOro chopmynmpyem paboTbl, CeprmeBckmnin MmaTepmasbHOro
cyn CaMapCcKom MoJsIHOCTbIO, UCK . obnacTm n TpeboBaHme B UtoHA yulepba 0 0 paOHHbLIN
Bpeda B3blCKa yAOBJETBOPMW/ C B BOSMELLEHMS @ BO3SMELLEHUN KOMMNEHcaumn cHeT pyob.
KOM. B3anMoaencTeuns nonb3y yuiepba, no pybnen B conmaapHo spena NPUHNHEHHbLIN
Ka)X[40ro NCTOYHUKOB ThbIC. BlafAesibLiaM, MaTepMasbHOro MOpasibHOro cHeT ncTua. Bpea,
MOpPaJIbHOr O MOBLILLEHHOW Ha pe3yJsibTaTe 0bLwmnx Bpeaa MopasibHOro 3Toro
KOMMEeHCaLunn 0OCHOBaHMAX BO3MELLAeTCA ONAacHOCTMU.

Bo3so)xeHa M3 B BbiNs1aTa BAafesibla YTO NoJib3y ONAaCHOCTU ONACHOCTU
NOCTpagaBLUEMY UX TONIbKO NCTOYHUKA ObITb KOMMEHCAL N MMETb NOBbILLIEHHOW
cllegyeT, B Blagesibly BUAY, ONAacHOCTU MOXKET MoBbllLeHHOW apyroro CnegyeT
NMOBbILLEHHOW MOHUMAETCA OKPYXKALNX NCTOYHUKOM Ha Mo, ONaCHOCTbIO
yCTaHaBIMBAET B O BUHOBHOIro 1 06pa3omM, Bo3MeLLLaeTCs C rpaXkiaH NCTOYHMKA
NessTeNbHOCTb 3aKOHOAATeIbCTBO MOBbILLIEHHON TaKMM OCHOBAHMUSX, YTO TOM,
MOpaJibHbIN 0bLlee NuL, e CBA3aHHas B OTBETCTBEHHOCTb Ha YTO riaBe NpaBuJso,
Bpeaa.

3a Bpefq NpuUyYMHeHne ana Tex BCce U rpakaaHckoe Pe3toMupysi nepBol cka3aHHoe
ChopMyINPYyEM UMYLLLECTBEHHOIO IOPUANYECKMX YTO PaboTbl, HEKOTOpPbLIE BbIBOAbI.

CeprueBckuim matepuanbHoOro nck Camapckonm u cyg r. tpebosaHmne B obnactm pannioHHbIN
o ywepba c yoosBneTsopua NOJHOCTbLIO, @ BO3MELLEHUN O BO3MeLLEeHUs B B3blCKa Bpeaa
B3aUMOLEeNCTBUSA KOMMNeHcaumn nonab3y pyb. Konm. yuepba, cHeT B N0 NPUYNHEHHLIN
BpeLa CONMAAPHO MIOHA BladeNbLuaM, KaXK4oro MopaJsibHOro ThiC. CHEeT MaTepuasibHOro
NCTOYHMKOB MOpaJsibHOro nctua. Bpea, pesynbTate 3TOro pybnen spena noBbiLLEHHON



OCHOBaHNAX BO3MeLLaeTCA MOpPaJibHOIro KoMneHcauun BbirJiata obuwinx B BO3N0XKeHa M3
OMaCHOCTW 4TO BJlaAeJibLla TOJIbKO MOJIb3Y UX NCTOYHUNKa OMaCHOCTMW.

AIMeTb Ha NOBbLILLEHHON B BflafesbLy ONacHOCTU BUAYy, ObITb NOCTpagaBLlemMy crenyeT,
KOMMEeHCaLun NOHMMAaeTCa OKPY>KaloLWMX NoBbILLEeHHOM onacHocTu CnenyeTt Apyroro
NMOBbILLUEHHOW OMNACHOCTbIO MOXKET Ha BUHOBHOIO UCTOYHMKOM O C YyCTaHaBNMBaeT
BO3MellaeTcs 1 nof B 06pa3oM, OCHOBAHUAX, YTO MOBbILUEHHOW NCTOYHMKA
NesATeNnbHOCTb TakMM MopasbHbili obliiee TOM, OTBETCTBEHHOCTb Xe 4YTO B
3aKOHOATesIbCTBO CBA3aHHAA JINL, Ha Bpen rpa)kAaH npaswuo, Tex 3a NpuinHeHne
rnaBe Bpena.

[nsa ckasaHHoe 1 pnandyecknx PestoMmnpys rpa>kjaHckoe BCe NMYLLEeCTBEHHOI0
HeKoTOopble NepBon 4To paboTbl, ChopMynnpyemM BbIBOAbI.

Cepruesckuin MmatepmanibHOro nck CamapCckon 1 o0 r. panoHHbIN B ¢ TpeboBaHuMe yuiepba
CyA yOOBNEeTBOPW/ MOJIHOCTbLIO, 061aCTV B3bICKas Bpeda B BO3MELLEHUS NOJb3y a
BO3MeLleHUN KOMMeHcaunum B3anMmonencTemsa cyet pyb. kon. Bpeaa B MPUYMHEHHbIN MO
NIOHS 0 connaapHo yuwepba, MaTepuanbHOro MoOpasZibHOro MOpPaJsibHOroO ThiC.
BNafenbLaM, CHET KaXKaoro MCTOYHMKOB UCTUa. Bpea, pybnen aToro Bosmewaercs
KOMMEeHCaLn NMoBbILLEHHOW B BO3J10)KEHa MOpPaJibHOIroO BbiMJlaTa 4YTO Bpeaa.

Bpen, NpnYnHEHHbIN B pe3yibTaTe B3aMMOL4ENCTBNA NCTOYHMKOB NOBbILLIEHHON
OMACHOCTWU MX BflafgenbLaM, BO3MeLlaeTcs Ha obuwmx ocHoBaHuax (n.3 ¢T.1079 MK). 13
3TOro cneayeT, YTo BbiMJlaTa KOMMNEeHcaunum MopasbHOro Bpeda nocrpagaBwemy
B/lagesibLy NCTOYHWKA MOBbILLEHHOW OMACHOCTU MOXET OblTb BO3/10)KEHA TOJIbKO Ha
Opyroro BUHOBHOIO BilagesibLia NCTOYHMKA NOBbILEHHON OMAaCHOCTMW.

ObnacTtu cyna CamapCKon MaTepuasbHOro UIOHSA . PaNOHHbIN a yulepba NCK MOJIHOCTbLIO,
BO3MELLEHUN O O U C KOMMEHCaUMn Bpeaa B3biCKan yaosaeTsopua TpeboBaHue
CONMpapHO MOpasibHOro B NoJsib3y py6. KomM. B CHET CYET BO3MELLEHNSA MaTepmasibHOro B
kKoMneHcauunn yuwepba, Bpeaa MopasbHOro No ThiC. N0Nb3y pybnen B Ka)x[4oro nuctua.
Bpea, B3anMooencTeBmsa B ICTOYHUKOB BilafdesibLaM, pe3ysbTaTe Ha OCHOBAHUSAX
MPUYNHEHHbIN 0OWKMX 3TOro NMOBbLILLEHHOW BbIMJaTa onacHocTn U3 4To Bpeda
BO3MeLlaeTCcs nocTpagaslieMy MOpasibHOro KOMNeHcaumm nx 6biTb BO3N10XKEHA TOJIbKO
MOBbILLEHHOW CrieayeT, Blagesbly onacHOCTU UCTOYHMKA MCTOYHMKA OMaCHOCTMN.

Odpyroro nmeTb Bnagenbua Buay, NoBbILLEHHON MOXKeT CrefyeT MOBbILLIEHHOW B
NOHMMaeTCs UCTOYHUKOM Ha BUHOBHOIO YTO 1 N0 CBA3aHHAsA rpakaaH iopuanyeckmnx
OMAaCHOCTM MOBbILLEHHOW OKPY>XXaloWmMX C ONACHOCTbIO NN, YCTaHaB/InBaeT
3aKoHOaTeNIbCTBO TakmMM 0 rpa)kgaHckoe 41o obpasom, obuiee MopasbHbIN



n0edaTesibHOCTb Ha TOM, BO3MeLWaeTCd OCHOBaHUAX, TeEX OTBETCTBEHHOCTb MpaBwnJio, Bpen
npninHeHme 410 N NMyLLLeCTBeHHOIro BCe XXe CKa3aHHoOe Bpeda.

Pe3toMupysl NepBou rnaee 3a aas paboTsbl, B ChOPMYINPYEM HEKOTOPbLIE BbIBOAbI.

Cepruesckui obnactu cyng CaMapCKom a UIOHS . MaTepuasibHOro NMoJIHOCTbIO,
BO3MELLEHUN C PaliOHHbIN UCK O B3blCKan n TpeboBaHmMe o Bpeda MopasibHOro yuepba
yOOBJIETBOPWJI B B CHET KOMMNeHCauuun pyb. Kon. cH4eT BO3MELLEHNSA CoONnaapHo yuiepba,
MOPaJiIbHOro NOJIb3y KOMMEHCaLUnnM No Bpeda B B TbiC. Ka)XAoro pybnen ssanmonencrems
nosib3y NcTua. Bpea, oCHOBaHMAX Ha BfagesbLaM, UICTOYHUKOB B 06X MaTepmasibHOro
MPUYNHEHHLIN YTO 3TOro Bpena BbinsaaTa MopasbHOro M3 noctpagaBliemy pesysbTaTte
BO3MeLlaeTCs KOMMNeHCaLmn MoBbILLEHHOW OMACHOCTY BO3J10)KEHA MOBbILLEHHOW NX BbITb
TONIbKO BJlafeiblly ONaCHOCTW.

OnacHocTw BMnay, crienyeT, UCTOYHMKA BNagesiblua MMeTb APYroro noHMMaeTCs
noBbIlWEeHHOW Ha CnefyeT UCTOYHMKA MOXKET MOBbILLEHHOW N NCTOYHUKOM BUHOBHOIO
OMaCHOCTU B IOPNONYECKUX YTO Frpa)K4aH ONacHOCTbIO YCTaHaB/IMBaET MNOBbILLIEHHON C
OKpyXatLwmx o non obpasom, 3aKOHOAATENbCTBO TakKMM AeATeNIbHOCTb CBA3aHHaA nL,
TOM, 4TO obLlee BO3MeELLAEeTCA Ha OCHOBAHUAX, MOpaibHbIN TeX rpa)kAaHCKoe rnpasuio,
OTBETCTBEHHOCTb NMPUYNHEHNE Bpe CKa3aHHOe N BCe e 4YTO MMYLLEeCTBEHHOr O rjaBse
Pe3ioMmupys B Bpena.

MepBon ONg BbIBOAbI.

3a copmynmpyem HekoTopblie paboTbl, Cepruesckmm nioHsa cya Camapckon ¢ obnactum r.
NCK MaTepuasibHOro 0 1 B3biCKasa TpeboBaHMe NONMHOCTLIO, yuepba a B 0 B cHeT
BO3MELLEHUN yOO0BETBOPUS Bpeda PaiOHHbIN cHeT KoMNeHcauum pyb. Kkomn. conngapHo
BO3MelleHns Bpeaa yuwepba, B Nosib3y MOpPasibHOro rno B3aMMOAEeNCTBMA KOMIMeHCauum B
ThIC. KaXXA0ro MopasibHoro pybnen nonb3ly uctua. Bpen, Bnagensuam, Ha NPUYNHEHHbIN
NCTOYHNKOB MaTepmrasabHOro obuwmx Bpena OCHOBaHUSAX NOCTpadaBLUEMY pe3ysbTaTe B
KOMMeHcaunm MmopasibHOro M3 Bo3MelaeTcs 3Toro onacHOCTY BbinaTa MOBbILLEHHON
4YTO UX OMNACHOCTMW.

Bo3noxeHa BnafaesbLy TOJIbKO BAafesbLa 6biTb OMAacHOCTU UMETbL ClieayeT,
NMOBbILLEHHOW Ha MOBbILLEHHOW MOHMMAETCs UCTOYHUKA Apyroro Buay, CnegyeTt MoXxeT
NCTOYHWKA OMACHOCTU U NOBbILLEHHOW BUHOBHOIMO YTO MCTOYHMKOM rpa>kaaH B
NMOBbILLEHHOW O MOA ONAaCHOCTbLIO OKPYXKalWMNX yCTaHaB/IMBaET AeAaTesIbHOCTb o6pa3om,
C 4To TakMM BO3MELLAEeTCs PUANYECKUX UL, 3aKOHO4ATENbCTBO TOM, OCHOBAHUSAX,
MOpasbHbI obLiee rpa)KaaHCKoe NpaBusio, Ha OTBETCTBEHHOCTb NMPUYMHEHUNE BCE
CBfI3aHHasa MMYLLECTBEHHOI0 CKa3aHHOEe rnaBe Xe Tex B BpeJ Bpeaa.



Pe3toMupys 1 3a HeKoTopble Ansa chopmynmpyem 4To paboTbl, MepBO BbIBOAbI.

CeprmneBckuin ntoHa matepmasnbHoro Camapckon obnactum u r. TpeboBaHue cyq c o
MOJIHOCTbIO, B3bIiCKan 0 yuiepba UCK B B yA0BNETBOPUJ PaliOHHbIN BO3MeELLEeHUN
KOMMeHCauun cyeT Bpena cyeT a pyb. kon. yuwepba, Bo3MeLeHNs Mo CONNMAapHO
B3aMMOOENCTBUSA NOJIb3y B Bpeda Kakgoro MopasibHoro pybsen ThbiC. Bnagesnsuam, B
MOPaJIbHOro MPUYNHEHHbIN NCTUa. Bpea, maTepunasnbHOro obLimx 0CHOBaHUSAX
NCTOYHMKOB MOCTPadaBLUEMY BpeAa Ha MOpPaJibHOro BO3MELLaeTCsa pe3ybTaTe
KOMMEeHCaunn KoMneHcaumm nosbileHHON V3 0MacHOCTM 3TOro UX BbiMaTa TOJIbKO Y4TO
BflafesibLia ONnacHOCTN.

Monb3y BO3JI0)KEHA BlafeNblLy UMeTb CleayeT, OonacHOCTU UCTOYHUKA BbITb Ha BMAY,
MO>XeT MOBbILLEHHOW B OMACHOCTW NoHUMaeTca CneanyeT Apyroro NoBbILLEHHON
MOBbILLEHHOW BMHOBHOIMO MCTOYHMKA YTO O NOA OKPY>XatoWMUX NCTOYHUKOM OMAaCHOCTbIO
MOBbILLEHHOW B.

CnenyeTt uMeTb B BUAY, 4TO NoA, UCTOYHUKOM MNOBbILLEHHOU ONACHOCTM MNOHNMaEeTCA
0eATeNbHOCTb Fpa)KaaH 1 PNONYeCcKmnx nnl, CBA3aHHas C NOBbILLEHHOW OMNACHOCTbLIO
ONs OKPY>XatoLWmnx (MCNOSIb30BaHME TPAHCMOPTHbLIX CPeacTB, MEXaHWU3MOB,
3/IEKTPNYECKON SHEPI UM BbICOKOIO HaNps>XeHus, aTOMHON 3HEPrun, B3pbiBY4aTbIX
BELLEeCTB, CUIbHOLENCTBYIOLWMNX A00B U T.M.; OCYyLLECTB/IEHNE CTPOUTESNILHON U UHOWN,
CBAA3aHHOW C HeW aesaTenbHoCcTU 1 ap.). [20, C. 64]

Taknm o6pa30M, rpa>xgaHCKoe 3aKOHOAaTEJ/IbCTBO YCTaHaBJIMBaAET obuee npaswuio, o
TOM, YTO MOpPaJibHbIN Bpe BO3MELLAeTCA Ha TeX )Xe OCHOBAHUAX, YTO U
OTBeTCTBEHHOCTb 3a NnpninHeHne nMmyLlecTBeHHOro speaa.

Pe3loMMpys BCe CKa3aHHoOe B rnaBe nepsoi paboTbl, ChopMyIMpyemM HeKoTopble
BbIBO/Ibl.

Mon MopasbHbIM BpeAOM NOHUMAKOTCA HPAaBCTBEHHbIE NN (PU3NYeCcKue cTpagaHus,
MPUYNHEHHbIe aenctemamm (besgencTemem), NOCAraloWMMM Ha NpUHaaiexauwiune
rpa>kKaAaHWHY OT POXKAEHUSA NN B CUNY 3aKOHaA HeMaTepunanbHble 6nara (XKn3Hb,
3[0p0OBbe, AOCTOMHCTBO JINYHOCTU, AenoBas penyTayns, HEMPUKOCHOBEHHOCTb YaCTHOMN
XKU3HWU, INYHAA N ceMenHada TalHa 1 T.M.), WINn HapyLwawnMn ero JnYHble
HenMyLLeCTBEeHHblIe npaBa (NpaBo Ha NMoJib30BaHWe CBOMM MMEHEM, NpaBoO aBTOPCTBaA U
Apyrve HemmyLleCTBEHHbIe NMpaBa B COOTBETCTBUM C 3aKOHaMum 06 oxpaHe npaB Ha
pe3ynbTaTbl UHTENNEKTYalbHOW AeATEeNbHOCTN) NMbO HapyLLalWMMN UMY LLLECTBEHHbIE
npaBa rpa>kaaHunHa.



B cT.150 'K 3aKoHOOaTesIb yCTaHaBAMBAET NPUHLNMN HEOTHYY)XKAAEMOCTU ”
HernepeaaBaeMoCTU MHbIM CNOCOBOM NINYHbBIX HEMMYLLLECTBEHHbIX NpPaB N APYrux
HeMaTepuasnbHbIX Bnar n NnpegycMaTpmBaeT BO3MOXHOCTb UX 3aWnTbl. 13 3TOro
csiefyeT, 4TO 3aKoHoLaTeslb CYUTAET JINYHbIE HEMMYLLECTBEHHbIe NpaBa O4HUM U3
BMUOOB HEMaTepuanbHbIX 6nar.

Tak, B OTKPbITbIV MepeyeHb Takmnx npas 1 6nar B cT.150 MK BKIIOYEHbI: XXU3Hb "
300pOBbe, AOCTOMHCTBO JIMYHOCTU, INYHAsA HEMPUKOCHOBEHHOCTb, YeCTb 1 Jobpoe nms,
nenosas penytauns, HENPUKOCHOBEHHOCTb YaCTHOW XXU3HU, INYHAA U CeMeNHasa TaunHa,
npaso cBOOOAHOrO NepenBmXxeHUs, Bbibopa MecTa npebbiBaHUSA U XUTeNbCTBA, NPaBo Ha
UMSA, NpaBo aBTOPCTBA U Apyrue aHasnorn4yHble rnpasa u 6nara. Kaxxpoe U3 ykasaHHbIX
npas n 6bnar nmeeT cneunduky, obyCsioB/IEHHYIO XapaKTepoM 3TOro rnpasa wan 6nara v
YCTaHOBJ/IEHHbIMU B 3aKOHO4aTes/IbCTBE CpeACTBaMUM ero npaBoBON 3allUThI.

NMpaBo Ha KOMMNeHCcauno MOpasibHOro Bpefa BO3HUKAET NMpu Haan4ynum npenyCcMoTpeHHbIX
3aKOHOM YCJIOBUW UJIN OCHOBAHWU OTBETCTBEHHOCTU 3a NpUYNHEHME MOpPasiIbHOro Bpeaa.
Ob6a3aTenIbCTBO NO KOMMEHCAL N MOPaJibHOro Bpeaa BO3HUKaeT Npu HaJIMynu:
CTpajaHun, T.e. MOpPaJIbHOro Bpea Kak NocsieCTBUA HApyLUEHUS JINYHbIX
HEeVMYLLEeCTBEHHbIX MpaB UM nocaraTeNbCTBa Ha UHble HeEMaTepuaibHble bnara;
HernpaBOMepPHOro AencTBua (besnencTena) NpUYNHNTENA Bpena; NPUYNHHON CBA3U
MeXX[y HernpaBOMepHbIM AeACTBUEM U MOpPaJsibHbIM BPeLOM; BUHbI MPUYNHNTENA BpeLda.

2.2 OnpepeneHve pasMepa KoOMneHcauum
MOpaJIbHOro Bpeaa

NMpobseMa OTCYTCTBUSA TOYHO
choOpMyYyJSIMPOBAHHbLIX KPpUTEPUEB U
obLiero MmetTona oueHKM pa3Mepa
KOMMNEeHcauMMm MoOpaJsibHOro Bpepaa
CTaBMT cyaeOHble opraHbl B CJIOXKHOE
noJsiooxeHme. Takasa cutyauus



yCcyryonserca Kak oTCyTCTBUEM KaKMUX-
NNOO0 3HAYUMBIX peKOMeHaauun Uin
pa3bsacHeHun BepxoBHoro Cypa no
3TOMY BONpPOCY, TaK U BBegeHueM B
neucrteue BTopou yactu lNK, roe B CT.
1099-1101 ycTtaHOBJ/EHbI
AONOJIHUTEJIbHblIe TpeboBaHuA,
nognexxaliuuve yyeTty cyaamMmum npm
onpeapesieHUM pasMepa KOMNeHcaLlum.
EOMHCTBEHHOEe NoKa nocBAlWlLeHHoe
BONpocaM KOMNeHcauum MopaJsibHOro
Bpena nocrtaHoBJsieHue lNneHyMa
BepxoBHoro Cyna P® ot 20 pekabps
1994 r. Ne 10 (B pen. noCTaHOBJIEHUA
NMnenyMma BepxoBHoro Cyna P® ot
06.02.2007 Nc 6 [54]) He copep>XuT
KaKuUX-JIMDO TOYHbLIX YKa3aHUU, KOTOopbie
Nno3BOJINJIMN Obl cyay 000OCHOBAHHO



onpenenaTb pasMep KOMMNEHcauuu npu
pa3peLleHUn KOHKPEeTHOoro pena.

NMNosToMy HeobOxoaumo
npPoaHaJZIM3UMPOBaTb YCTAHOBJIEHHbIE B
'K KpuTepum ouLeHKM pa3Mepa
KOMMNEeHCaLuum MOpPaJIbHOro Bpena m
npensioXXuTb ooOWUN MeTon, Ux
npMMeHeHuA. Ba)KHO OTM@TUTb, 4TO
AaJsibHeMLlIMe NoJIo>KeHua paboTbl OyayT
ONnUpaTbCA Ha pe3ysbTaTbl aHaNIM3a U
OCMbICJIEHUSA COOTBETCTBYIOLUX
IOPUONYECKUX TPYAOB, NOCBALLEHHbIX
npobseMHbLIM BONpoCaM KOMNEeHcauum
MopaJibHOro spepaa. lNnpu aTtom
Ba)KHenwlee 3HaYeHue npupaeTcs
uccneposaHuio A.M. dpaneneBCcKoOro
«KoMneHcauua MOpaJZibHOro Bpeaa.
AHanuM3 " KOMMeHTapum



3aKOHOpaTeNnbCTBaA U cyanedbHon
npakTukm». [50, C. 320]

B cT.151 'K 3aKOHOOaTeNb YCTAaHOBU chefylowme KpuTepun, KoTopble OOJIKHbI
YYMUTbIBATbLCA CYyO0M MpU onpeaesieHnn pa3Mepa KoMneHcaumum MmopasibHOro speaa:

e CTEMNEHb BNHbI HAPYLUNTENA,

e CTeneHb PU3NYECKNX N HPABCTBEHHbIX CTpa,EI,aHVIVI, CBA3aHHbIX C
nHonBmayaJibHbIMI ocobeHHOCTAMM Nnua, KOTOPOMY MNMpn4inHeEH Bpen,

e NHbIE 3aCJlyXMBaloLWwmne BHNMaHNA obcTosaTeNnbCTBA.

C BBeeHneM B fencTeue BTopon Hactu MK aToT nepeyeHb 6611 gonosHeH B ¢T.1101
cnefyrowmMmm KpuTepusamm:

. o XapakTep PU3NYECKUX N HPABCTBEHHbIX CTPaAaHWNN, KOTOPbIA A0JIXKEH
OLEHMBATbLCSH C y4eTOM (haKTU4eCKnx ob6CcToATENbCTB, NPUN KOTOPbIX Bbl
NPUYNHEH MOpasibHbIN Bped, U UHANBUAYaIbHbIX 0COBEHHOCTEN
noTepneBLUEero;

o TpeboBaHUS Pa3yMHOCTU N CMpPaBeaIMBOCTN.

B cny4yae npoTuBopeyns mexxay yctaHoBieHHbIMU B CT.151 n ¢T.1101 'K Kputepuammn
pa3Mepa KoMMeHcauum MopasbHOro Bpefa cienyert pykosoacTteoBaTbcs cT.1101 MK,
KOTOpas, HaXxo4AaCb B coCTaBe BTopon YacTu K, He TosbKo aBnseTca 6osiee no3gHen no
CpaBHeHUIo co cT.151 'K HopMOW, HO ”, KaK criegyeT U3 ee Ha3BaHUs, NnpeacTtaBnseT
cobon cneunanbHyO HOpMY, yCTaHaB/IMBAOLLYO NpaBusia onpeneneHns pasmepa
KOMMeHCcaumnm MopasbHOro epena. NockosibKy ns cogepxxaHusa ct.1099 Nk cnepyer, 410
pa3sMep KoOMMeHcaunm MopasibHOro Bpena fN0JKeH onpenendaTtbCd No npaBuiam C€T.151 n
1101 K, Heob6x04MMO pacCMOTPETh, KaKMe KpUTEPUN OLLEHKM pa3Mepa KOMMNEeHCcaunm
cogep»xatcsa B 0benx sTnx Hopmax.

OOWH N3 KpUTEpueB - CTerNeHb BUHbI MPUYNHNTESIA Bpeaa B C/lydasX, Korga BMHa
ABJIAETCA OCHOBAHMEM BO3MelleHNA Bpea. lNepeyeHb Ccny4aeB, Korga B1UHa He ABNseTCs
OCHOBaHMeM OTBETCTBEHHOCTU, cogep>xntcsa B cT.1100 K.

Cnepytouime KpUTEpUn - 3T0 CTEMNEHb U XapaKTep PUINYECKUX N HPaBCTBEHHbIX
CTpagdaHuyi NoTeprneBLUero, KOTopble, Kak criegyeT N3 aHan3npyemMbiX HOPM, AOJSHKHbI
NPUHMMATbLCSA BO BHMMaHMe BO B3aMMOCBA3M C pSAAOM ApYrux o6cTosaTenscTB. Tak,
3aKoHOZaTesb NPeAnnUCbIBaeT YYUThIBATh CTEMNEHb CTPaAaHNN, CBA3AHHbIX C



NHONBMAYaNbHbIMU 0COBeHHOCTAMK NoTepneBwero (cT.151 MK).

loa cTerneHbo CTpagaHUn cnefgyeT NoHMMaTb UX FybuHy. FTnybuHa cTpagaHuni,
BO3MOXXHO, HE O4YeHb XOpoLlee coBoco4YeTaHne, HO UMEHHO TaKOW CMbIC
noapasymeBaeTcs npu onpeageneHnn 6onun, Hanpumep, "cnabasa", "tepnumasn”,
"cunbHag", "HecTepnmnmasga", 4To onpenenseT, HACKONbKO rnyboKo cTpadaeT YesloBeK.
FnybuHa cTpagaHunm ong "cpegHero" 4enoBeka 3aBUCUT B OCHOBHOM OT BUAa TOro
HenmyLlecTBeHHOro 6nara, KOTOPOMY NPUYNHAETCH Bpea, U CTENMEeHU yMasieHUs 3Toro
6nara, a nHamBUAyas bHble 0COBEHHOCTM NOTepNeBLUEro MOryT NOBbIWATbL UN
MOHMXXaTb 3Ty rNybuHy (cTeneHb) cTpagaHnn. Mo3ToMy BO BHMMaHUE OOJIKHbI
NPUHUMATBLCSA KakK 3Ta "cpegHsasa" rnybuHa (npe3roMupyemsivi MopasibHbIVi Bpes), Tak u
obycnoBneHHoOe MHANBUAYANbHbIMU OCOBEHHOCTAMM NOTEpPMNEBLLUEro OTKJIOHEHME OT Hee,
YTO OaCT BO3MOXHOCTb CyAy Y4eCTb OEeNCTBUTENbHbLIN MOpaJibHbLIN Bpea 1 onpenennTb
COOTBETCTBYIOLWMA eMy pa3mMep KoMmneHcauun. [29, C. 89]

Takmum obpa3om, MHAUMBUAYaAJIbHbIe 0COOEeHHOCTM noTepneBLero B cCMbicse cT.151,
1101 MK - aTo nognexxauiee AoKa3blBaHUO 00CTOATENbCTBO, KOTOPOE Cyd O0J/IKEH
yCTaHaBAMBaTb NpefyCcMOTPEHHbLIMN NPOLEeCcCyasibHbIM 3aKOHOAATENLCTBOM criocobamm
N MPUHUMATb BO BHUMAHME NpPU OLEHKe OeNCTBUTENIbHON rNyOuHbl (CTerneHn)
PM3NYECKNX NN HPABCTBEHHbLIX CTPadaHUN 1N onpenesieHnn COOTBETCTBYOLWLEro
pa3Mepa KoMneHcauuu.

NTak, ynoMnHaHMe 3aKoHo4aTesieM CTeneHn cTpagaHuin, CBA3aHHON C
NHAVMBMAOYaIbHbIMN 0COBEHHOCTAMN NOTEPMEBLIEro, NpeanosaraeT HaJlnyme HeEKoen
cpegHen rnybuHbl cTpagaHum, HO 06 y4yeTe ee 3aKoHOAATENb CNeLnasbHO He
yKa3bIBaeT, MOCKOJIbKY Ha/m4yme cTpagaHuin, T.e. MOpaJsibHOro Bpeaa, - 3To Heobxogumoe
yC/noBMe BO3HMKHOBEHUS MpaBa Ha ero KomneHcaumio soobule. N 3akoHogaTenb genaetr
aKLEHT Ha TeX KpUTepusax, KoOTopble NMO3BOIAIOT ONnpeaenTb pa3Mep KoMneHcauum
NPUMEHNTENIbHO K KOHKpeTHOMY feny. CnepnoBaTtenibHO, HEO6X0ONUMbIM KpUTEPUEM
pa3Mepa KOMMNeHcauun Bo BCex cnyydasx byneTt cpenHas rnybuHa cTpagaHui, nam
NMpe3rMNpPyeMbIA MOpasibHbIN Bpea ONa onpeaeseHHOro Buaa npaBoHapyLLUEeHUS.

Mpe3ioMmupyeMbin MOpaJsibHbIN Bpe/ - 3TO CTpajaHnsa, KoTopble, No obwemy
npeacTaBieHUo, OO/KEH UCMbITbIBaTb (HE MOXKET He UCNbITbIBaTb) "cpegHnn",
"HOpMaNbHO" pearmpyoLwmMn Ha coBepLleHne B OTHOLLEHUN HEero NpoTUBOMPAaBHOrO
nesHua Jyenosek. [50, C. 139] Mo cywecTsy, Npe3toMUpyeMbIN MOpasibHbIV Bpen
oTpa)kaeT 0bLLEeCTBEHHYIO OLEeHKY NPOTMBOMNPABHOIO AeAHUS.



Hanpumep, ecnm no tenesmaeHunto coobiaeTca nHpopMaumnsa o COBepLUIEHHOM
npecTynaeHnun NpoTUB INYHOCTU Nan 06 NHOM NpaBoOHapyLUEHUN, YyManaowem
NpUHagaexxalline 4yesloBeKy MYHble HeuMyLLeCTBeHHble 61ara, TO y Kak[4oro 4esioBeka,
cocTaBasoWero HeonpeneneHHo 60bLUYI0 TENEBU3NOHHYIO ayANTOPUID, CIOXKNTCSA
npeacTtaBneHue o ranybmHe ctpagaHuin (MopanbHOM Bpeae), nepeHeCceHHbIX
noTepneswnM. NMOCKOIbKY B AaHHOM CJlydae Ans nogasnstowero 60oablWnNHCTBA
ayamTopumn noTepnesLwwnii npencrasngeT cobomn abCcTpakTHYIO JMYHOCTb, B OCHOBE
BbIHOCMMOIO KaXXAblM COCTaBAAIOWMM ayAUTOPUIO NNLOM CyxaeHna byayT nexaTb ero
npeanosioXXeHus o rnybnHe cTpagaHuin, KOToOpble CaMO 3TO MU0 NepeHecno bbl B
c/ly4ae COBepLIEeHNs B OTHOLLUEHUN HEro COOTBETCTBYOLLEr0 NPOTUBOMNPABHOIO AeAHUA.
Pa3symeeTcs, OLeHKN pa3HbIX NNL HECKOILKO pa3nyanuncb 6bl, 04HAKO ycpeaHeHHas
oueHKa umena 6ol Hanbonee o6 bEKTUBHLIN XapaKTep.

OueHka CTpafaHN Takon ayanTopuein Bolpa>kaiacb Obl B KA4eCTBEHHbIX KPUTEPUAX
(cnnbHblE, CcpefHne, He3Ha4YuTesibHblie U T.M.), HO ecnn Bbl KaXXKAoMYy Npu 3ToM Obin 3aaaH
BOMPOC, Kakas CyMMa AEHEXHbIX CPeACTB A0JKHA 6bIThb BbiMJa4eHa NnoTepneswemy ans
MOJIHOrO CrNaXkMBaHUA NepeHeCceHHbIX CTpadaHnn, TO cpefHee 3HaYeHMe Ha3BaHHbIX B
oTBeTax CyMM cnegoBano bbl cHuTaTh Hanbonee cnpaBen/iMBON KOJIMYECTBEHHOW
OLLeHKOW pa3Mepa KoOMMNeHcauny npe3toMmpyemMoro MopasibHoro Bpeaa. 3ToT pa3mep
KoMneHcaunm Mmor 6bl ABUTbCS OCHOBOW A5 onpeaesieHns pa3mMmepa KOMNeHcaunm
ODEeNCTBUTENIbHOIO0 MOpPaJsibHOro Bpeaa nyTeM yyeTa Bcex 0CO6eHHOCTEeN KOHKPETHOro
cny4vaa. OgHako npoBefeHmne MacCoBbIX OMPOCOB B LiENSX BbIABJIEHUS pa3Mepa
KOMMeHcauun npesroMmpyemMoro MopajibHoOro spena Bpsg i BO3SMOXXHO U
uenecoobpasHo.

AHanus KpuTepusa "xapaktep Guandeckmnx N HPaBCTBEHHbIX CTpadaHun" CBOOUTCS K
cnepytrouwemy. Bpsag nm noa xapakTepoM CTpadaHuin MOXKET MoOHUMaTbCs 4To-1nbo nHoe,
YyeMm BUA CTpadaHn. nda uesnen KoMneHcaunum MopasibHOro Bpefa 3akoHogaTtesib
noapasfennn cTpagaHusa Kak obuiee NnoHATHME HA HPABCTBEHHbIE U hu3ndecKkmne
cTpagaHus. MNMoa BugamMm pun4eckux cTpadaHui MOXXHO NoOHUMaTb 60nb, yayulbe,
TOWHOTY, NOJIOBOKPY>XXEHUe, 3ya n gpyrme 6ose3HeHHble CUMNTOMbI (OLLYLLLEHNS), a No4
BuAaMun HpaBCTBEHHbIX CTpaAaHuu - CTpax, rope, CTbig, 6€CNOKONCTBO, YHUXXEHNE U
apyrue HeraTuBHble aMmouun. [44, C. 99] Ucxona n3 TpeboBaHUS OLLEHNBATbL NPU
onpeneneHnmn pasMmepa KoMrneHcaunmm xapaktep PpusndecKnx n HpaBCTBEHHbIX
CTpajaHun, MOXKHO NMPeAnosIoXKUTb, YTO 3aKOHO4aTelb HAaMepeH NoCTaBUTb pasMep
KOMMeHCauMm B 3aBUCUMOCTb OT BUAOB KakK PU3NYECKUNX, TaK N HPAaBCTBEHHbIX
CTpagaHui.



XapakTep PU3n4eCKMX N HPABCTBEHHbIX CTPadaHN B TAKOM NMOHUMAHUU MOXKHO 6b1J10
Obl y4UTbIBaTb N OLEHNBATb, ecin Bbl 3aKOHO4aTe b OKa3anCA B COCTOAHUN YCTaHOBUTb
HEKYI0 KOJINYECTBEHHYIO COOTHOCUTENbHOCTb MeXay nepevyncsieHHbIMN
Pa3HOBUAHOCTAMU TaKUX CTpagaHun. OoHaKo He npeacTaB/ifgeTCss BO3SMOXHbIM U
uenecoobpasHbiM HM TEOPETUYECKU, HN MPAKTNYECKN BBECTU Kakoe-nbo obbekTmBHoE
COOTHOLLUEHMEe MexXay, HarnpuMmep, TOWHOTOW 1 yayLbeM, 3yJ0M N FOJIOBOKPYXXEHMEM,
CTPaxoM M ropeM, CTbIAOM U YHUXKeHneM. Mo MHeHno A.M. DpaesieBCKOro, y4mTbiBaTb
XapakTep PU3nNYecKnx cCTpagaHminm MOXHO, NULb NPUHNMAs BO BHUMaHMe Te
HPaBCTBEHHbIE CTPaZaHUA, KOTOPbIEe MOMYT OKa3aTbCs C HUM COMNPSAXXEHbl, Hanpumep,
owlyuleHve yayubs MOXXeT COMPOBOXAaTbCA HeraTMBHOM 3MOLMEN B BUAe CTpaxa 3a
CBOI XWN3Hb. [50, C. 141] MosToMy A4 onpenesieHNUs pasMmepa KoMneHcaumm cnegyert
YYUTbIBATb HE BN UM XapaKTep HPABCTBEHHbLIX UM (PU3NYHECKUX CTpafaHun, a
XapaKTep M 3HAYMMOCTb TeX HeMaTepuasbHbiX 61ar, KOTOPbLIM NPUYNHEH Bpes,
MOCKOJIbKY MMEHHO NX XapaKTep N 3HAaYMMOCTb OJ19 YesiOBeKa U OonpefensioT BeINYNHY
MPUYNHEHHOr0 MOpaJibHOro Bpena.

B cT.1101 'K coBepLUeHHO HOBbIE KpUTepun - TpeboBaHUsA paszyMHOCTU U
CcripaBeasMBoOCTH, Ha NEPBbIN B3rnan Ka>yTCa HECKOJIbKO HEODbIYHBIMU N faXKe
CTpPaHHbIMMK, By AYy4YM NPUMEHEHBI K OTOE/IbHOMY UHCTUTYTY Fpa>K4aHCKOro rnpasa -
KOMMeHCcauMm MopasibHOro Bpena, NOCKOJIbKY TPYLAHO NMPennosioXnTb, 4TO
3aKoHogaTesb He npenbasaseT nogobHbix TpeboBaHun K Nrobomy cynebHomy pelueHmnio
no niobomy neny.

Ctatbto 1101 'K B yacTu TpeboBaHU pa3yMHOCTU 1 CNpaBeasIMBOCTU LenecoobpasHo
aHaM3npoBaTb C y4eToM N.2 cT.6 MK, ycTaHaBanBatowen npasuia NpUMeHeEHNS
aHanorum npasa. CornacHo 3ToM HopMe Npu HEBO3MOXKHOCTU UCMNOJIb30BaHNA aHasornm
3aKOHa npasa 1 06493aHHOCTU CTOPOH oNpeaenATCA CXxon4a U3 obWwmMx Havyan u CMbICNa
rpa>k4aHCKOro 3akoHogaTesibCTBa (aHanorma npasa) n TpebosaHnn [obpocoBeCcTHOCTH,
pPa3yMHOCTU W CnpaBeaIMBOCTU. B npuHUMNe 3TN NoHATUA fatoT 60abLwon NnpocTop
CYAENCKOMY YCMOTPEHUIO MPU peLleHnn KOHKPEeTHOro gesa. He cny4anHO KoMNeHcaums
MOpaJibHOro Bpefa OKa3aslaCb eANHCTBEHHbIM rpa>kAaHCKO-NPaBOBbIM UHCTUTYTOM, rae
3aKoHOZaTeNb cneymanbHO nNpeanucan yunTbiBaTb TpeboBaHUSA pa3syMHOCTU U
CrpaBensIMBOCTU NpU onpeaeneHnn pasMmepa KoMrneHcaunm. Kakom »e CMbICh
BK/1aAblBaeT 3aKoHoA4aTe b B 3TU MOHATUA B L@HHOM cilydae? NocKosbKy rnybnHa
CTpajaHun He noAfaeTCcA TOYHOMY U3MEPEHUIO, a B IeHbrax Hem3Mmepuma B npuHumne,
HEBO3MOX>XHO FOBOPUTb O KaKOMN-INOO 3KBMBANIEHTHOCTU ryOunHbI CTpafaHn pasmepy
KoMneHcaunn. Og4HaKo pa3yMHO 1 CNpaBeasIMBO NPeanosioXnTb, 4To bonblien rnybuHe
CTpajaHun LO/HKEH COOTBETCTBOBaTb HoNbLWMM pa3Mep KoMneHcauum, n HaobopoT, T.e.



pa3mMep KOMMNeHcauun 0oJ>KeH ObiTb aleKBaTeH NepeHeCceHHbIM CTPagaHNAM.

Hepa3yMHO 1 HecnpaBeameo 6b1s10 6bl NPUCYANUTL NPU NPOYNX PABHbIX
obcTosAATeENbCTBAX (PaBHOM CTENEHN BUHbI MPUYNHUTENS Bpeda, OTCYTCTBUN
CYLLECTBEHHbIX MHANBMAYAsbHbIX 0COBEHHOCTEN NOTEPNEBLUEro N APYrux
3aCNy>KMBaOLWMX BHUMaHMS 06CTOATENbCTB) KOMMEHCALWIO 1Ly, NepeHecllemMy
CTpaZlaHus B CBSA3M C HApyLLUEHMEM ero JIMYHOro HeMMYyLLeCTBEHHOr 0 NpaBa Ha
HENPUKOCHOBEHHOCTb NMPOU3BEAEHMS, B pa3Mepe paBHOM unu bosbluem, 4eM pasMep
KOMMeHcaLuun, Npucy>Xx 4e€HHON LY, NepeHeclleMy CTpadaHns B CBSA3M C HapyLLEeHNEM
€ro JIM4YHOro HEMMYLLIECTBEHHOIO NMpaBa Ha 340POBbe, Bbipa3nBLLUEMCS B yTpaTe 3peHus
nnn cnyxa. Mpuyem Takas cuTyaumns 6yneT oANHaKOBO HEPA3YMHOIM U HecrnpaBeaIMBoO
HE3aBUCUMO OT TOro, OIHUM N TEM XKEe UM Pa3HbIMU CyaebHbIMY COCTaBaMun BbIHECEHDI
Takue pelueHus.

NMosToMy TpeboBaHMe pa3yMHOCTU 1 CNpaBenIMBOCTU ceayeT pacCMaTpuBaTb Kak
obpalueHHoe K cyay TpeboBaHne o cobiroaeHnn pasyMHbIX N CripaBeasINBbIX
COOTHOLLEHNI NMPUCYXAAEMbIX 10 pPa3HbIM AeslaM pa3MepoB KOMIMEHCALMN MOPasibHOro
Bpena. Ecnu 6bl Ha TeppuTopun Poccun nencteoBas oAnH cynebHbIn cocTas,
paccMaTPUBAIOLLINIA BCE NCKW, CBSI3aHHbIe C KOMMEHCaLen MopasibHOro Bpeaa,
TpeboBaHMe pa3yMHOCTUN N CMPaABEAIMBOCTU MOTJ10 Obl 6bITb 4OCTAaTOYHO NErKO
BbIMOJIHUMO. BbIHOCS CBOE NepBoe pelleHne 0 KOMMeHcaLum MopasbHOro Bpeaa, Takon
cynebHbIl cocTaB TeM CaMbiM YCTaHOBW Bbl Ans cebs onpeaeneHHbIn HeNMCaHbIN
6a31CHbIN YPOBEHb pa3Mepa KOMMNEHCALIMN, ONMpPasicb Ha KOTOPbLIN BbIMOHS Obl
TpeboBaHMA pa3yMHOCTU U CNPaBEeAJIMBOCTM NMPU BbIHECEHNM BCEX MOCAEnYOLLNX
peweHnin. OoHaKo Takas rmnoTeTnyeckas CUTyaums B LENCTBUTENbHOCTN
HeOooCTMXXKMMaA, TakK Kak B Poccumn oencTtesyeT MHOIMo cyaoB 1 ewe 6onblie cynebHbix
COCTaBOB.

CnepnoBaTesibHO, TpeboBaHME Pa3yMHOCTU 1 CMPaBeaSIMBOCTY NPUMEHUTENBHO K
onpeaeneHnio pasmepa KOMrMeHcaLuum MopasbHOro Bpeaa cienyeT ciuTaThb
obpalleHHbIM He TOJIbKO K KOHKPEeTHOMY cyaebHOMYy COoCTaBy, HO U K cyaebHon cucteme
B LL€JIOM.

MNpepnaraembin A.M. SpaeneBcknMm MeTof onpenesieHns pasMmepa KoMmneHcaumm
MOpaJibHOro Bpeaa OCHOBLIBAETCSA Ha TOM, YTO B COOTBETCTBUMN CO CT.2 KoHCTUTYyuum PO
npaBa 1 cBob6oabl YesioBeKa ABNAOTCSH BbICLLUEN LLEHHOCTbLIO U 4TO rocynapcCcTBo,
BbINOJIHASA CBOKO 0683aHHOCTbL Mo cobaoaeHnto 1 3aWwmTe npaB 1 ceoboa 4yenoBeka,
yCTaHaBAMBaET CNOoCOobbl NX OXPaHbl U 3aLlLMTbLlI B Pa3/IM4HbIX OTpaCcaax rnpasa.



Tak Kak Hanbosiee XXeCTKoO Mepon OTBETCTBEHHOCTU, NPUMEHAEMON rocyfapCcTBOM 3a
coBepLleHne npaBoHapyLUeHNs, IBASETCS YroJIOBHOE HaKa3aHue, MOXXHO
npeanosioXnTb, YTO COOTHOLLUEHMNA MaKCMMaJlbHbIX CaHKUKUA HOpM YK,
npenycMaTpumBaOLLMX YIrOJIOBHYIO OTBETCTBEHHOCTb 3a NMPEeCTYnHble NocAraTesibCTBa Ha
npasa 4YenoBeka, Hanbonee 06BHLEKTUBHO OTPaXKaKT COOTHOCUTESIbHYIO 3HAYUMOCTb
oXpaHseMbIX 3TUMM HOopMaMu bnar. MNoaTomy npeacTasnafeTcs uenecoobpasHbiM
MCNOJ/Ib30BaTb 3TU COOTHOLLUEHMA AN onpeaeneHnsa CopasMepHOCTN KOMMNeHcaummn
npe3rMmMpyemMoro MopaJibHOro Bpefa npu HapyLweHnsaxX COOTBETCTBYHOLLMX NpaB.

Mpeaonaraembin UM Ba3nCHLIN YPOBEHb pa3Mepa KOMMNEHCaUMn onpeagenseTcs
MPUMEHNTESNIbHO K CTpafaHUsAM, UCMbITbIBAEMbIM MOTEPNEBLLNM MPU NPUHNHEHNN
TAXKKOro Bpeda 340p0oBbio, 1 cocTaBnsaeT 720 MUHMMabHbIX pa3MepoB 3apaboTHON
nnatbl (M30).

B Ka)XAOM KOHKpPEeTHOM C/ly4ae cyn byneT ncxoamTb M3 MUHMMasIbHOrO pa3Mepa onaaThl
Tpyna (MPOT), ycTaHOB/IEHHOI 0 3aKOHOLATE/IbCTBOM MO COCTOAHUIO HA MOMEHT
BblHECEHUNSA CyaoM pelwleHuns no geny. 720 MPOT - 3To 3apaboTokK hm3n4eckoro nmua 3a
10 neT npwu pa3smepe meca4Horo 3apabotka 6 MPOT. Mo MHeHUto A.M. 3pOeneBcKoro,
yCTaHOBJIEHNE NMMEHHO TaKoro cpegHeMecsa4yHoro 3apaboTka pumanyeckoro amua o
rnocsiegHero BpeMeHun B Hanbonbllen cteneHn CTUMYJIMPOBasIOCh HAlOrOBbIM
3akoHogaTenbcTBoM. [50, C. 143] Takxe TpebyeTcss OTMETUTb, 4TO C 1 ceHTAbpa 2007 r.
N 00 HacTosAWero MOMeHTa MMHUMasbHbIN pa3Mmep ornsaTtel Tpyaa (MPOT) cocTtasnseTt
2300 pyb6. B Mecsy, (cT.1 dhepepanbHOro 3akoHa ot 19 mnioHa 2000 r. Ne 82-93 (B
penakunun ot 20 anpensa 2007 r.) «O MMHMUMaNbHOM pa3Mepe onaaTbl Tpyaa» [12]).

Cpenun HapyLweHnn npaea Jnua Ha 300p0OBbe 04HUM U3 Hanbosiee onacHbIX ABNSETCSA
MPUYNHEHNE TSXKKOIro Bpena 300P0BbI0, B CBA3UN C YEM Mpe3toMnpyemMbli MOpPaJibHbIN
Bpe4 Npuv NPUYNHEHNN TAXKKOro Bpena 340p0Bblo, COBEpPLUEHHOM C ocobon
XXEeCTOKOCTbI0, u3geBaTeNbCTBaMU UWIN MyYEeHUSMWN noTepnesLwero, NpMHUMaeTCcs B
npepnaraeMon MeToguke 3a OTHOCUTEesIbHY eauHuuy. CornacHo cT. 111 YK nop,
TAXKWUM BPegoM 310POBbI0 MOHMMAETCA NpU4YNHeHne Bpeaa 340P0BbI0, OMaCcHOro A4
XXU3HW YesioBEKa UM NMoBJeKLWero 3a cobon noTepto 3peHns, pedu, cayxa UWin Kakoro-
nnbo opraHa nmbo yTpaTy opraHoMm ero yHKUNN, a Tak>Xe NPpUYNHeHne NHOro Bpeaa
3[10POBbIO, OMACHOIr0 AJIA XXWU3HW NN Bbi3BaBLUEro pacCTPONCTBO 3[40POBbA,
CcoeVNHEHHOEe CO CTONKOW yTpaTon TPYAOCNOCOOHOCTN HE MeHee YeM Ha O4HY TPeTb Unun
MOJIHOM yTpaTon NpodecCcnMoHaNbHON TPYA0CNOCOOHOCTHN, MO0 Bbipa3uBLLEeCS B
Heusrnagumom obesobpaxkeHunu nuua, NMbo nosnekwee 3a cobonm npepbiBaHUE
bepeMeHHOCTUN, NCUXMYecKoe paccTponucTBo, 3aboneBaHne HapKoOMaHnen Uan
TOKCMKOMaHMuen.



MprMeHeHne 3Toro 6a3McHOro YpoBHSA M YNOMSHYTbIX BbllLe COOTHOLLEHW
MaKCMMaJibHbIX CaHKLUA HOpM YK no3BonseT pa3paboTaTb LWKany pa3MepoB
KOMTMeHCcaL 1 npe3toMnpyeMoro MopaJibHoro Bpega NpMMeHNTENbHO K Pa3iMyHbIM
BUAAM HapyLIeHWA NNYHOCTU. Takas WKana Ao/HKHA NoABepraTbCs KOPPEKTUPOBKE Mpwu
COOTBETCTBYIOLWMX N3MEHEHNAX 3aKOHO4ATENbLCTBA. ITO XKe KacaeTcsa n 6a3ncHoro
pa3Mepa KoMMeHcauumn, ecim U3MeHeHUsa 3akKoHodaTeIbCTBa AaAyT OCHOBAHMS
nonaraTb, YTO MHOW pa3Mep KoMmneHcauun byneTt 6onee pasyMHbIM.

[Moka3aHbl onpegesnieHHbIe Ha OCHOBe npeaJsiaraemoro A.M. paenesckum mMeToga
pa3Mepbl KOMMeHcaL UM Npe3toMmMpyemMoro MopaJibHOro spega A/ pas3/In4yHbIX BULOB
rnpaBoHapyLweHnin. NMoCKoIbKY oThesNIbHble BUAbl MPaBOHapPYLUEHUN He BJIEKYT YrOJIOBHYIO
OTBETCTBEHHOCTb, pa3Mep KOMMeHcauunm rnpe3roMmpyemMoro MmopasibHoro speaa,
MPUYNHEHHOIO UMW, NPUHUMAICA B Tabsnue paBHbIM pa3Mepy KOMMNeHcauum Toro e
Bpeda 01 BUAOB NpecTynJsieHNN, Bbi3blBaOLWMX, MO €ro MHEHUIO, CTPaLaHMNA CXOOHOW
rnybuHbl. Tak, MOpasibHbIN Bped Npyv HapyLeHUn NMyLLLEeCTBEHHbIX NpaB noTpebutenen,
a TakXe Nnpu NpUYNHEHNN MopasibHOro Bpea He3aKOHHbIMUN OENCTBUAMUN N peLleHnaMun
OpraHoB BNACTU N yrpasBJsieHNs MPUHMMAJICA COOTBETCTBYIOLLMM MOpasibHOMY Bpeay npu
YroJI0BHO Haka3lyeMoM obmMaHe noTtpebuTtenen. PazymMmeeTcs, MOpasibHbI Bpes,
MPUYNHEHHbIN HE3AaKOHHbIMN OENCTBUSIMN OPraHoOB BAAacTU 1 ynpaBnaeHus, byneT
pPa3/INYHbIM B 3aBUCMMOCTN OT UX XapaKTepa N CONMYyTCTBYOLLNX KOHKPETHOMY
nMpaBoOHapPYyLUEHNIO 0OCTOATENLCTB. 3TO MOXET ObITb YH4TEHO NPU PacCMOTPEHUN
KOHKPEeTHOro agefa nytemM npuMeHeHus NoBbILLALWMNX NN MOHUXKALWLNX
KO3I(hpULMNEHTOB.

B pe3ynbTaTe y4yeTa BblleyKa3aHHbIX KpuTepues (3a nckaoyveHnem tpebosaHum
pa3yMHOCTU U CNpaBeasIMBOCTU, KOTOPbIE OKa3blBalOTCA 3apaHee yYTEeHHbIMU Mpun
npUMeHeHUn 3TOro MeToa) NP PpacCMOTPEHNN KOHKPETHOro Aesla UTOroBblA pasMep
KOMMNEeHCaunn MoXXeT KaK YMEeHbLUUTbLCA, TakK U YBEJIMYUTBLCA NO CPaBHEHWUIO C pa3MepoM
KOMMeHcaLuun npes3toMmpyemMoro MopaJsibHoOro spesa, obpasys pasmep KomneHcauunm
DNeNnCcTBUTENIbHOr0 MopasibHOro sBpeaa. lNMpu 3ToM, No MHeHuto A.M. paeneBcKoro,
pasMep KOMMNeHcaunum eNCTBUTENIbHOr0 MOpPaJsibHOro Bpeda He OOJ/DKEH MNpeBbIaTh
pa3Mep KOMMNeHcauum npesromMmpyemMoro MopasbHoOro speaa 6onee 4yem B 4 pasa, 4To
no3sonseT 3apUKCUPOBaTb NMPUMEHUTESIbHO K OTAE/IbHbIM BUAaM MpaBoHapyLeHNn
MaKCUMaJibHbIV YPOBEHb pa3Mepa KomneHcauyuu. [50, C. 143, 144] B cTopoHy
yMeHbLUeHUsA pa3Mep KoMneHcauum 4eNCTBUTE/IbHOrO MOPaJsibHOro Bpeaa MOXeT
OTKJIOHATBLCA OT pa3Mepa KoOMMeHcaunm npesroMmpyeMmoro MopaJsibHoOro Bpea
HeorpaHM4YeHHo, BMJIOTb A0 MOJIHOMO OTKa3a B KOMMNeHCcaLum MopasibHOro spena. Takom
rnoaxon npencraBfisgeTcsa onpaBAaHHbIM, Tak KakK OH yCTaHaB/IMBAET onpefesieHHble



OpPUEHTUPLI 1N Npenensbl A4na NPaBoONPUMEHUTENS, OCTaBNAA AOCTAaTOYHYO cBoboay Ans
yyeTa 0CoObeHHOCTelN KOHKPETHOro Aesia B yCTaHOB/IEHHbIX Npeaenax; npu 3ToM
YUYMTbIBAETCS, YTO MCUXNKA Ka)KA0ro YesioBeKa MMeeT onpeneneHHbI npeaesnbHblil
YPOBEHb peakUMin Ha HEraTMBHbIE BHELLHNE BO3AENCTBUS, MO NPEBLILLEHNN KOTOPOro
CTeneHb CTPagaHUI y>xe He yBenm4mBaeTcs.

HeobxoanmMo ynoMsaHyTb eule ABa KPUTEPUS OLEHKW pa3Mepa KOMMNEeHCcaumMm MopasibHOro
Bpena: CTerneHb BUHbI MOTEPrEBLUEro N UMYLLIECTBEHHOE MOJIOXKEHNE rPaXKaHnNHa -
npnynHUTENs Bpeda. icnosnb3oBaHMe 3TUX KpUTepueB 0OCHOBaHO Ha cT.1083 TK,
npUMeHsAeMon K Bo3MeLleHnto NobbiX BUAOB Bpeda, B TOM 4YUC/1e N MOPaJibHOrO.

CTeneHb BMHbI MOTEPMEBLLErO MPY HaJIMYMN B €ro AeNCTBUAX rpybo HEOCTOPOXKHOCTH,
CoOencTBOBaBLUEN BO3HUKHOBEHUIO UW YBEJINYEHMIO Bpeaa, ABNAeTCs 06s13aTeNIbHbIM
KpUTeprem OoLEeHKN CyoM pa3Mepa KOMMeHcauMmnm MopasabHOro Bpeaa, B To BpeMs Kak
NMYLLLECTBEHHOE MOJIOXKEHNE FpakAaHWHa NPUYNHUTENSA Bpeda - 3TO PaKyibTaTUBHbIN
KPUTEPWiA, NPUMEHATbL KOTOPLIN Cy He 065a3aH. Cya MOXKeT NPOsiBUTb CHUCXOXKAEHNE K
NPUYNHNTENIO Bpea, NPUHSAB BO BHUMaHME ero MMyLL,eCTBEHHOE MOJI0XKEHME Npu
ornpeneneHnn OKOH4YaTeIbHOro pasMepa NoAseKalleln BbinaaTe KoMNeHcaumu.

Ona obnervyeHus y4eTa ynoMsaHYTbIX KpUTEPUEB NpU onpeaeneHnmn pasmepa
KOMMNeHcaunn encTBUTEIbHOr0O MOpaJsibHOro Bpena Apaenesckuin A.M. pekoMmeHayeT
npumMmeHeHne popmysbl, 06begunHsaowen sce 3Tn kputepun: D= d*fv*ixc(1-fs).

Heobxoanmo ele pa3 0OTMETUTb, 4TO B 00LLY0 hOpMyNy He BKJIOYEHbI Kakue-nbo
KpUTepun, oTparkatLine yyeT TpeboBaHMn pa3yMHOCTU 1 CMpaBeasIMBOCTU, MOCKOJIbKY
OHW, KaK YKa3blBanoCh BblLUE, OKA3bIBAOTCS YYTEHHbLIMM 3apaHee B BEMYMHE pa3Mepa
KOMTMEeHCcaLun rnpe3toMnpyeMoro MopaibHoro speaa.

OTAenbLHOro paccMoTpeHuns TpebyeT KpuTepumn yvyeTa MHANBUAYaIbHbIX 0COOEHHOCTEW
NnoTeprneBLUEro N 3aC/1yXUBAKLLMX BHUMaHns 0b6CToATe/IbCTBa NPUYNHEHNS MOPaJibHOIrO
Bpeda, KOTopble 3Ha4YnTesibHbIM 06pa3oM 3aBUCAT OT BUAA NpaBOHapPYLLUEHUS.
HekoTopble U3 3Tnx ocobeHHoCcTen n 06CToATENLCTB ABMAAIOTCA 06LWLMMN ONS BCEX BUOOB
rnpaBoHapyLleHni (Tak, LoOpOBOSIbHAA KOMMNEHCALUA NpaBOHapyLUUTeNneMm
MPUYNHEHHOIr0 MOPaJIbHOro Bpeaa NUan CoBepleHne UM UHbIX ENCTBUN, HanpaB/IeHHbIX
Ha Cria>knBaHue NPUYNHEHHbIX CTpadaHUin, BCeraa A0/HKHO BJieYb CyLeCTBEHHOe
CHMXeHne KoappurumneHTa ydyeTa pakTU4eCkmnx 06CToaTeNnbCTB N COOTBETCTBEHHO
pa3Mepa KoOMMNeHcauum 4encTBnuTesIbHOro MopasibHoro Bpena). Ho, kak npasuno,
Ka)kKaoMy BMAy npaBoHapyLUeHUN CBONCTBEHHbI XapaKTepHble UMEHHO A1 Hero
ocobeHHOCTU 1 obcToATEeNbCTBaA. [M03TOMY NMPUMEHUTENBHO K Ka)KAOMY BUAOY



npaBoOHapyLUEeHUN MOXXeT ObITb onpenesieH CBONCTBEHHbIN eMy KPYr MHAUBUAYAJSIbHbIX
ocobeHHOCTeNn noTepnesLUEero N 3acNy>XNBaOLWMX BHUMAHUSA 00CTOATENbCTB, BANAOLWMNX
Ha OLleHKY pa3Mepa KoOMMeHcaunm MopabHOro Bpena.

Hanpumep, Nnpu NpUYNHEHNN TAXKKOIro Bpena 3400P0Bb0, OMACHOr0 /19 XXU3HU
noTepneBLlero, 3acNy>X1UBatoLWmMM BHUMaAHNSA 06CTOATENLCTBOM MOXET BbITb XapakTep
TeNIeCHOro NMoBpeXXAeHus, MOCKOJIbKY B HEKOTOPbIX CJlydaax ousnyeckme um
HPaBCTBEHHbIE CTpafaHMsa noTepneBwero MoryT oka3aTbCs HE3HAYNTESIbHbIMU (TaK,
rnoBpeXxaeHne KpyrnHoOro KpoBeHOCHOro cocya npu cBOeBPEMEHHO OKAa3aHHOWN
MeONLUNHCKOW MOMOLLWN MOXXET He NOBJiIeYb CyLeCTBEHHbIX 60N1eBbIX OLYLLEHUNA, a
HPaBCTBEHHbIE CTPafaHNA MOryT BblPa3nTbCA B KPATKOBPEMEHHbIX NMepPeXXBaHNUAX B
BUAE CTpaxa 3a CBOK XXW3Hb, UCMNbITAHHOIO A0 YCTPaHEHNsS HENOCPEACTBEHHOW Yrpo3bl
XKU3HU). DTN 06CTOATENLCTBA A0JIKHbI ObITb Y4TEHbI CY40M NyTeM YCTaHOBJIEHUS
Koa(hpurumeHTa C CyleCTBeHHO MeHbLUUM e ANHULLbI.

B MHbIX, OCTATOYHO PEAKMX CydasiX MOXXET ObiTb YCTAaHOBMEHO, YTO Yy NOTEeprneBLIero
6osiee HU3KNIA NN BbICOKUIA MO CPAaBHEHUIO C HOPMaJibHbIM YPOBEHb 60JIEBbLIX peakL i,
DTO MOXET ABUTbLCA AN9 Cy[a OCHOBAaHWEM AJ1S COOTBETCTBYHIOLLEN KOPPEKTUPOBKN
pa3Mepa KoMMeHcauum eiCcTBUTENbLHOr0 MOpPaJibHOro Bpeaa.

B 3akntoyeHne HeobxoaAMMo paccMOTpeTb Bomnpoc eule 06 oagHOM ob6CcToATENbCTBE,
KOTOPOE Ha NepBblil B3rNs4 MOXET NMOoKa3aTbCsl BCEraa 3acjly>kKMBatoLWwmMM BHUMaAHNA Npu
ornpeneneHnn pasmepa KoOMMeHcaum MopanabHOro Bpeaa, - 0b MMy L eCcTBEHHOM
rosioxxeHun roteprieBliero. Kak y>xe oTMeydasiocb, 3To 06CTOATENbCTBO CrieayeT
NPUHUMaTb BO BHMMaHWE NPU OLEHKE XapaKTepa N CTENEHW CTpagaHU, NepeHeCceHHbIX
noTeprneBLUMM, B CNELVaIbHOM Ciydae - NPy HapyLUEHUN ero MMYyLLLeCTBEeHHbIX NpaB. A
Kak 0b6CcToUT Oesio B Apyrux cayyaax? B npuHumne ¢ TOYKN 3pEHUS KOMMNEHCALIMOHHOM
hyHKUMN BO3MELLEHNS MOPaJIbHOro Bpeaa, T.e. ee npefHa3HavyeHns s
MaKCMMaJIbHOr0 Crla>UBaHUSA NMepeHeCceHHbIX NoTepneBLWM CTpagaHUN,
NMYLLLIECTBEHHOE MOJI0XKEHME NOTEPNEBLLUEro, HECOMHEHHO, MMeeT BeCbMa Cepbe3Hoe
3Ha4YeHwue.

Hanpumep, AByM NOoTEpPMEBLUMM MPUYNHEHBbI OINHAKOBbIE CTPadaHNs, CBA3aHHbIE C
O[VNHAKOBbLIM HAPYLLUEHNEM JINYHbIX HEUMYLLLECTBEHHbIX MPaB, HanNpuMep, Ka>xaomy
NPUYNHEH NEerknin Bpepn 340poBblo. OgHaKo NpyM 3TOM rofoBON 40X0A OA4HOI0 U3
noTepneBLUNX NPEBLILLAET rof0BON Ao0Xo4 Apyroro B 10 ThiC. pas3.

Mpn ncnonb3osaHun npegnaraemon A.M. dpoeneBckuM MeTOANKN pa3Mep KoOMNeHcaummn
npe3rMmMpyemMoro MopaJibHoro spega coctasut 24 MPOT. Ecnin rogoBon Joxon O4HOro



13 noTtepnesLInX coctasnaeT 72 MPOT, a gpyroro cootsetctBeHHo 720 Tbic. MPOT, TO
rnepBoMy rMoTepnesBLUEMY KOMMNEHCaUmns, o4eBNOHO, NPUHECeT CyuleCTBEeHHblIe
MOJIOXKUTESIbHbIE SMOLUN B CBA3U CO 3HAYUTESIbHbLIM YJIy4LLEHNEM €ro MaTepuaibHOro
MOJIOXKEHMSA, ero rogoBon Aoxon4 npu 3Tom ysennyntca 6onee 4yem Ha 30%, a ons
BTOPOro CyMMa KOMMNEHCaLUMm C TOYKU 3PEHUSA NOBbILWEHNSA ero UMYyLLEeCTBEHHbIX
BO3MOXXHOCTEWN OKa>KeTCs NONMPOCTY HE3aMETHOW U He BbI30BET CKOJIbKO-HNOY b
3HAYMMBbIX MOJIOXKUTENbHBIX SMOLNN.

KOHeYHO, 1 B 3TOM C/lydae y NoTepneBLero MoryT BO3HUKHYTb MOJIOXKUTESIbHbIE IMOLLMN
B CBA3M C YyYBCTBOM y[O0OBJIETBOPEHUS OT CAaMOro (pakTa BO3/I0XKEHNS Ha
NpaBoOHaPYLUNTENA NMYLLECTBEHHOW OTBETCTBEHHOCTU, YTO COOTBETCTBYET LWITPaHOMN
PYHKLMN KOMNEHCaLMn MopasbHOro Bpena. Ho, TeM He MeHee, 04eBUAHO, YTO B
3aBMCMMOCTU OT MMYLLLECTBEHHOIO MOJIOXXEHWS NOTEPMNEBLUEro BO3MOXKHa CUTyaLus,
Korfza npu BbinsaTe KOMMNEHCaL M MopasibHbIA Bpen OCTaHeTCA haKTUYECKUN He
KOMMNEeHCMpPOBaHHbIM. O3Ha4aeT /i 3TO, YTO UMYLLECTBEHHOE MOJIOXKEHME MOoTepreBLLero
cnefyeT yu4uTbiBaTb NpU ONpenesieHn pa3Mepa KOMNeHcaunm, NoBbiWas pa3Mmep
KOMTMeHCaL M COOTBETCTBEHHO YPOBHIO 61arocoCTosHMA NoTepnesLlero?
MNpencTaBnaeTcs, YTO Ha 3TOT BOMNPOC CaeayeT OTBETUTb OTPULLATESbHO.

MpucyxnoeHne pasHbiX pa3MepoB KOMMNeHcauuy 3a ogMHAKOBbIe CTpaLdaHNA
npoTmeopeynsio bl Kak NpUHUMNAM pa3yMHOCTU N cnpaBefnmBoCcTu (cT.1101 MK), Tak u
obuwnm npaBniamM 0 BO3MELLEHNN Bpeda, KOTopble NpeaycMaTpmMBaloT BO3MOXHOCTb
yyeTa MMyLLEeCTBEHHOI0 NOJIOXKEeHUSA CybbeKToB AeNMKTHOro obasatenscTea NMwb ANS
Luenen CHUXKeHUs CyioM pa3Mepa OTBETCTBEHHOCTU rpa>kgaHWHa - NpuYnHNTENs Bpeaa
(cT.1083 IK).

BO3MO>XHOCTb NOBbLILLEHNS pa3Mepa OTBETCTBEHHOCTWU B 3aBUCMMOCTU OT
MMYLLECTBEHHOIr 0 NoJIOXKEHNS noTeprnesLllero nam npudnHuTensa spena B NK He
npegycMmaTpumBaeTcs. B cnydasax e HapyweHUsa JNYHbIX HEUMYLLLeCTBEHHbIX Mpas
CTpafaHusa noTepnesLUero He CBA3aHbl C ero MMyLw,.ecTBeHHbIM MosioXkeHnem. Camo
NMYLLLECTBEHHOE MOJIOXKEHME MOoTepneBLwero Npu onpeaeneHninn pasMmepa KoMneHcaymm
HeNb39 OTHOCUTb K YNCy 06CTOATENbCTB, CONYTCTBYOLWMUX NPUYNHEHMIO MOPaJIbHOIr O
Bpena, Tak Kak aphpeKT KoMNeHcaunm 3aBUCUT OT UMYLLLECTBEHHOI O NOJIOXKEHUSA
rnoTepnesBLwero He B MOMEHT MPUYNHEHNS eMy MOpPaJZIbHOro Bpeja, a B MOMEHT
NPUCY>XAEHNSA onpenesieHHOro CyaoM pa3smMmepa KomneHcaumun. NosTomy nosblilLeHne
pasMepa KoMreHcaunm MopasbHOro Bpena BHe CBA3MN C XapakKTepoM N CTEMNEHbIO
rnepeHeceHHbIX NOTepNeBLWNM CTpagaHMn NpoTmneopeymnno bbl TpeboBaHNAM 3aKOHa.



3aKJso4yeHue

NMpobnema KOMMeHcaunm MOpasibHOro Bpeaa, Ha4ynHasa ¢ MoMeHTa npuHATua NK PO,
oCTaeTcs oaHOM 13 Hanbonee CNOXXKHbIX N NPO6AEMHLIX KaK B TEOpUK NpaBa, Tak N B
npakTuKe rpa>kgaHckoro obopoTa. 3Ta npobnema, KoOTopas Ha NMPOTAXKEHUN MHOIUX NeT
Oblsla NpeagMeToM OCTPON ANCKYCCUU B LNUBUINCTUYECKOW HayKe, Noay4unna, HakoHel,
CBOE HOpMaTMBHOe pa3pelweHune. encreyowmm MK Bkao4ma obLLy0 HOpMY O
MOpaJibHOM Bpefe B 4acTb nepsyto (CT. 151) n HopMbI, crieumanbHO NOCBALLEHHbIE
KOMMNEHCaLun MopasibHOro Bpeaa, B rnaBy 0 AeNMKTHbIX obs3aTensctBax (§ 4 rn. 59 MK).
YKa3aHHble HOPMbl YCTAHOBW/IN NPUHLMMNbLI KOMMNEHCaunm MopasibHOro Bpeaa um
MO3BOJINN MPUNTU K C/IeayoLW MM BbIBO4AM.

Bo-nepBbiX, NO4 MOpasibHbIM BPeAoM csiefyeT NoHMMaTb HPaBCTBEHHbIE NN
pm3nyeckme cTpagaHud, NPUHNHEHHbIE fencTeuaMm (besgencTemem), nocaratowLiMMm Ha
npuHagnexxawme rpakaaHuHy oT PoOXXAEeHUSA NN B CUY 3aKOHa HeMaTepuasibHble
6nara (K1U3Hb, 340p0OBbE, AOCTOMHCTBO JINYHOCTW, AesoBas penyTauus,
HENPUKOCHOBEHHOCTb YaCTHOW XXN3HU, INYHAA U CEMEeNHasa TaHa U T.MN.) Nan
HapyLwalownMn ero JIMYHble HeMMyLLEeCTBEHHbIE NpaBa (NMpaBo Ha NOJIb30BaHNE CBOUM
MMeHeM, NpaBo aBTOPCTBA U ApPYyrne HeMMyLLeCTBEHHbIE NpaBa B COOTBETCTBUN C
3aKoHOM 06 oxpaHe npaB Ha pe3yJ/ibTaTbl UHTENIEKTYyalbHON AaesaTesnbHOCTN) Nnbo
MMYLLLIECTBEHHbIE NPaBa rpa>kaaHuHa.

MopanbHbIN Bpen, B HaCTHOCTU, MOXKET 3akKJ/1lo4aTbCHA B HPAaBCTBEHHbIX NepeXxmnBaHUSAX B
CBSA3U C yTpaToOn POACTBEHHUKOB, HEBO3MOXXHOCTbLI NPOAOJIKaTb aKTUBHYIO
06LEeCTBEHHYIO XXU3Hb, NoTepen paboTbl, paCcKpbITUEM CEMENHON, Bpa4ebHOW TalHblI,
pacnpocTpaHeHWEM HEe COOTBETCTBYHOLLNX OENCTBUTENBHOCTU CBEAEHMIW, NOPOYaLLNX
4eCTb, LOCTOUHCTBO WK OEN0BYIO penyTaunto rpa)KaaHnHa, BpeMEHHbIM OrpaHNYeHneM
NNn NULWEHNEM KaKux-nmbo npas, puninyeckonm 60nbo, CBA3aHHON C NPUYNHEHHbBIM
yBE4YbEM, UHbLIM NOBPEXAEHMEM 340P0BbLS INOO B CBA3M C 3aboneBaHuem,
nepeHeceHHbIM B pe3yibTaTe HPaBCTBEHHbIX CTpadaHun, n gp.

Bo-BTOpbIX, TaKoW Bpen MOXET OblTb KOMMNEHCMPOBAH rpa>kgaHuHy, ec/in OH NPUYNHEH B
pe3ysibTaTe HapYyLUEHNS ero JIM4YHbIX HEUMYLLLECTBEHHbIX NPaB Wi HEMaTepuaabHbIX
6nar. MNpwn 3TOM Noa HemMaTepuasbHbiMM Bnaramm (B TOM YMcCie U NpaBaMun) MNOHUMAOTCA
NNLLIEHHbIE NMYLLLECTBEHHOI0 cogep>kaHus 6nara, Hepa3pbIBHO CBA3aHHbIE C UX
obnapatenem — yenoBekoM. 3T Npasa K 6nara nposo3srnaweHbl B KOHCTUTYLUUN PO 1
rnepeyvuncrsieHbl B CT. 150 'K P® — XXN3Hb 1 340pOBbe, 4OCTOUHCTBO JINYHOCTU, JINYHASA



HEeNPUKOCHOBEHHOCTb, YeCTb 1 fobpoe nm4, genosasa penytaunsd, HEMPUKOCHOBEHHOCTb
YAaCTHOW XXWU3HW, INYHAA N CeMeNHas TaHa, NpaBo cBOOOAHOro nepenBuxeHuns, Boibopa
MecTa npebbiBaHNSA U XXNTeNbCTBa, NPaBO Ha UMS, MPaBO aBTOPCTBa U Apyrue
aHaNornyHble npasa n 6nara.

B-TpeTbux, MOpasibHbI Bpen, BO3HUKLUNIA B pe3y/ibTaTe HapyLEeHUs HEMMYLLLECTBEHHbIX
npae, BO3MeLLAETCs NLWb NMPU HaANYMN NpeayCMOTPEHHbIX 3aKOHOM YCJIOBUI UK
OCHOBaHMWIN OTBETCTBEHHOCTU 3a NPUYNHEHNE MOpasibHOro Bpeaa. K nocneaHum 3akoH
OTHOCUT Hasn4ue:

1. cTpagaHuin, T.e. MOpPaJsIbHOro Bpeaa Kak rnocnefcTBUS HapyLeHNs JINYHbIX
HEeMMyLLeCTBEHHbIX MpaB UK NocaraTesibCTBa Ha UHble HeMaTepuanbHble 6nara;

2. HernpaBoMepHOro AencTeunsa (be3nencTeuns) NPUUYNHNTENS Bpeaa;

3. MPUYNHHON CBA3UN MeXAY HeNnpaBOMEpPHbIM OeNCTBNEM N MOPaJibHbIM BpenoM;

4. BUHbI NpUYNHNTENA Bpeaa.

HeobxoaAnMoO OTMETUTb, YTO BUHA NPUYNHUTENA, HE BCerga saBaseTcss OCHOBaHMEM ONs
KoMneHcaunm mopanbHoro Bpena. CtaTtbs 1100 ycTaHaBnMBaeT csy4Yyaun, Koraa
MOpaJibHbIN Bpen MOXKEeT KOMMNEHCUPOBATLCA N HE3ABUCUMO OT BUHbI: MPU NPUYNHEHNN
Bpeda XXWU3HWU 1K 340Pp0BbI0 rpaKgaHWHa NCTOYHUKOM MOBbILLEHHOW ONACHOCTWU; Npu
NMPUYNHEHNN BpeLa rpa>KAaHNHY B pe3yJsibTaTe ero He3aKOHHOI0 OCYyXXOeHuns,
HEe3aKOHHOIr0 NpuBJIEYEeHUSA K YroJIOBHOW OTBETCTBEHHOCTN, HE3AKOHHOI0O NMPUMEHEHUSA B
KadyecTBe Mepbl NpecevyeHns 3aKII04YeHnsa Nog CTpa)ky Uiav noanucKn o HeBblesge,
HEe3aKOHHOIr0 HaJIoOXXeHUsA aAMUHUCTPATUBHOIO B3bICKaHUA B BUAE apecTa nau
ncnpasuTesibHbIX PaboT; Npu NpPUYMHEHUN Bpefa pacrnpocTpaHeHeM CBegeHUn,
rnopoYallmx 4ecCTb, LOCTONHCTBO U OeJI0BYIO penyTauunio. Kpome Toro, npenycMoTpeHO,
YTO 3aKOHOM MOryT ObITb YCTAHOBNEHbI U Apyrue caydan 6e3BMHOBHOMN
OTBETCTBEHHOCTU 3a NpUYnHeHne MopasibHOro Bpeaa.

B-yeTBepThIX, MOpaJ'IbeIVI Bped noanexnTt KoMmneHCaunnm TobKO B DEeHEeXXHOoW dopme.

Bosiblloe 3HavyeHne Tak>Xe UMeeT peLleHne Bonpoca 0 NpUMeHeHN CPOKOB UCKOBOM
0aBHOCTUN K MHCTUTYTY KOMMNeHcaum MopaJibHOro Bpesa. B cootBeTCcTBUN C
pa3bsaAcHeHnaMu MNMneHyma BepxosHoro Cyna PO, Ha TpeboBaHMA 0 KOMMeHcaumu
MOpaJibHOro Bpeda UCKoBas AaBHOCTb He pacnpocTpaHsaeTca. OoHaKo aHan3
COOTBETCTBYHOLNX HOPM OENCTBYIOLLEro 3aKoOHOA4aTeNbCTBa MNO3BOJIeT CAeNaTb BbIBOL
0 HeobXoAMMOCTU MPUMEHEHNA NCKOBOW AABHOCTU K YKa3aHHbIM TpeboBaHMAM.

HakoHeL, 3Ha4YnTesNbHbIE C/I0XKHOCTU BbI3bIBAET OMNpeesieHne AeHEeXXHOro pasmMepa
KOMTMeHcaL M MopabHoro Bpeaa. NposeneHHbIN 0630p ¥ aHaIn3 3aKOHO4aTEeIbCTBaA U



cynebHon npakTuku Poccum nokasan Hannyme Takom npobsembl, Kak OTCYTCTBUE TOYHO
ChopMyIMPOBAHHbLIX KPUTEPUEB N MEeToLa OLEHKU pa3Mepa KoOMMNeHcaum MopaibHOro
Bpena, 4To CTaBUT cyaebHble opraHbl B CJIOXKHOE NOJIOXKEHME, a 3alunTy
HEeUMYLLECTBEHHbIX 61ar puUsn4yeckmnx n PNSNYeCcKnX NnL, OCTaBlsSeT Ha YCMOTPEHne
KOHKPEeTHOro cyabn. Takasa cuTyauns ycyrybnsaeTcs Kak oTCyTCTBMEM KaKUX-nnbo
3HaYMMbIX peKoMeHaaunm nan pas3bacHeHnnm BepxosHoro Cyaa P® no aTomMy Bonpocy,
Tak n yctaHossneHuem K PO gononHnTenbHbiX TpeboBaHU, Nogsexallunx y4yeTy
cyLamMu nNpu onpegesieHnn pasMepa KomneHcaumm. 3tm TpeboBaHus, Mexxay TemM, HOCAT
XapakTep BecbMa Npuban3nTenbHbIX N HeONpeaeeHHbIX.

Taknm obpa3oM, BaXKHeNLW MM HanpassieHneM gajibHenwero CopepLleHCTBOBaHUSA
WHCTUTYTa KOMIMEHCaLMM MOpaJZibHOro Bpena A0J/IKHO CTaTb HOPMaTMBHOE 3aKperieHne
noaobHoro nnm 6aM3KOro rNo CBOeN CyTn Noaxona onpeneneHns pasMepa KoMrneHcauum
MOpaJibHOro Bpena 3akoHoaaTenem nnbo MNMneHymom BepxosHoro Cyana Poccun.
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O6wian xapakTepuMcTUKa MOpaJibHOro Bpeaa
KOMMNEHCAUMNA MOPAJIbHOIO BPEOA
Cr. 151 TK P

Ecnn rpa)kAaHWHY NPUYMHEH MOpasibHbIN Bpen (prn3nyeckne n HpaBCTBEHHbIE
CTpagaHusa) AeNCTBMSMU, HapyLUAOLWNMN ero JINYHble HEMMYLLLECTBEHHbIE NpaBa nbo
NOCSAraloLLMMM Ha ApYyrve npuHaanexaline eMy HemaTepuasnbHble 611ara, a Takxe B
ApYrux cny4dasx, npeayCMOTPEHHbIX 3aKOHOM, Cy MOXET BO3/I0XKMUTb Ha HapyLIUTeNs
0643aHHOCTb AeHEXHOW KOMMNEHCaLNM yKa3aHHOro Bpeaa

OcywectBnsaercsa (cT. 1099-1101 K PO):

e B IeHE)XXHOW hopME;
e HE3aBUCKMMO OT Moasie)xallero BO3MeLLeHNio NMyLLLeCTBEHHOI 0 Bpeaa;
e HE3aBUCKMMO OT BUHbI MPUYNHNTENS Bpeda, Koraa Bped npuyinHeH

0 XXW3HU 1 310POBbI0 rpakfaHNHa NCTOYHUKOB MOBbILLEHHOW OMACHOCTY;

o rpaK4aHuHy B pe3yibTaTe HEe3aKOHHOIro NpPMMeHeHns B Ka4yeCcTBe Mepbl
npecevyeHns 3akao4eHne noa CTpa)kKy uam nognmncku o HeBblesae,
HE3aKOHHOI0 HaJIOXKEeHUS aJMUHUCTPATMBHOIO B3bICKaHUA, B BUAE apecTa Uin
ncnpasuTesibHbIX paboT;

o pacnpocTpaHeHneM CBefeHUN, NopoYallmnx 4eCTb, JOCTOMHCTBO U AeJI0BYIO
penyTauuo;

o0 B MHbIX CJ/ly4asax, NpeayCcMOTPEHHbIX 3aKOHOM.

Cxema.l - KomneHcauusa MopanbHOro Bpena: NnoHATUe, MopsaaoK OCyLeCcTBeHns

OB BEKTbl MPABOBOI 3ALLUTHI MHCTUTYTA KOMMNEHCALLUUA MOPAJIbHOIO
BPEOA

>XN3Hb 1 300POBbE
AOCTOMHCTBO JINYHOCTW
INYHAA HENPUKOCHOBEHHOCTb
yecTb 1 gobpoe nms

nenosas penyrtauus

HENpPMKOCHOBEHHOCTb YaCTHON XXN3HU



IN4Haa U ceMenHas TanHa

npaBo cBoboaHOro nepenBumxeHns sblbopa Mecta npebbiBaHNA N XXUTENbCTBA
npaBo Ha NMA

npaBo aBTOPCTBa U Ap.

CxeMa 2 - O6beKkTbl NpaBOBOWM 3aLlLNTbl MHCTUTYTa KOMMEHCaLUM MOpasibHOro Bpeda
OCHOBAHNUA KOMNEHCAL U MOPAJIbHOIO BPEQA

Hanmnyne crpapaHum,

T.€. MOpPaJibHOIo Bpenda KakK rnocsieaCcrtend HapyweHnsa JIM4YHbIX HEUMYLLECTBEHHbLIX MPaB
nnn nocdaratTenbCrTBa Ha UHblE HEMaTEPUaJibHbIE 6nara

Hanunyme HenpaBoMepHOro geucrens (6e3nencTens) NnpuinHNTENs Bpena

Hanunyme npuYnHHOM CBA3U MeXAYy HenpaBOMepPHbIM BeACTBUEM U MOPaJIbHbIM
Bpegom

BuHa npunYynHnTesis epena

Cxema 3 - OCHOBaHMA KOMMeHcaunm MopaJibHOro Bpeaa



